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July 29, 30, August 5, 1839. 

On the trial of an issue ‘‘ whether (during a certain period) there arose from the werks 
of the defenders certain noisome, offensive, noxious or unwholesome smoke and other 
vapours, to the nuisance of the pursuer, whereby the produce of his garden was deterio- 
rated,’’ evidence was adduced for the pursuer to show that the smoke and other vapours 
from defenders’ works had injured the produce of other grounds in the neighbourhood ; 
and also for the defenders to show that their works did not injure the produce of any other 
grounds ; and one of the defenders’ witnesses having, on his examination in chief, de- 
scribed several gardens in the neighbourhood of the works as in utmost health, was asked 
in cross-examination by pursuer’s counsel, if he knew Glasgow-field (ground in the neigh- 
bourhood); and having answered that he ‘‘ knew Glasgow-field, and never knew of any 
damage done there,’’ he was then asked ‘‘ whether he had known of any sum having been 
paid by the detenders to the proprietors of Glasgow-field for alleged damage there oc- 
casioned by their works ?’?’— 

Held by the House of Lords (overruling the judgment of the Court of Session) that 
the question was incompetent, as leading to anew collateral inquiry, which, answered either 
way, could not affect the issue, or test the credit of the witness. 

The question in this appeal originated in an action for damages 
brought by the Respondent against the Appellants in the Court of 
Session in Scotland, in the year 1834. The appellants were then, 
and for several years before, partners in the manufacture of bleach- 
ing articles at the St. Rollox chemical works, near Glasgow. The 
Respondent had been tenant of a garden and nursery ground to the 
eastward of the said works, under a tack for 19 years from the year 
1815, but had been ejected for non-payment of rent before that time 
expired. ‘The action was brought for compensation in damages for 
injury done to the Respondent’s garden, trees, plants, and vegetables, 
during his occupation, by the smoke*and other vapours emitted from 
the Appellants’ works. Issues were prepared for trial by a jury. 
The first issue, which alone is material to be stated, was as follows: 
“whether during the year 1819, and subsequent thereto, up to Mar- 
tinmas 1832, or during any part of the said period, there arose from 
the said works of the defenders (the Appellants) certain noisome, 
offensive, noxious, or unwholesome smoke and other vapours, to 
the nuisance of the said pursuer (the Respondent), whereby the pro- 
duce of the said garden was deteriorated, and the pursuer incom- 
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moded and annoyed in the enjoyment thereof, to the loss, injury, and 
damage of the pursuer.” The issues came on to be tried before 
Lord Jeffrey, in the Jury Court, held at Glasgow, in October 1836. 
“ And in the course of the trial,’ (as stated in the bill of exceptions 
hereinafter mentioned), “ the counsel for the pursuer did adduce evi- 
dence with a view to establish or satisfy the jury that the smoke and 
other vapours from the said works had occasioned damage and 
injury to the produce of other grounds in the neighbourhood of the 
said works; and the counsel for the defenders did adduce evidence 
to establish or satisfy the jury that the said works did nor occasion 
any damage or injury to the produce of any other grounds in the 
neighbourhood thereof. And the counsel for the defenders examined. 

“ David Smith, who said he was land-surveyor in Glasgow for 20 
years, and often surveyed lands about St. Rollor, and recently made 
a plan of the vicinage from his own survey. (Swears the plan is ac- 
curate, and explains it.) Knows Harvey’s garden; nearer the works 
than pursuer’s; is a most beautiful garden, and the finest flowers he 
ever saw. Was himself bred a gardener, and takes pleasure in it. 
Remembers pursuer occupying his garden: it looked well in spring, 
but no attention was paid to keep it clean; weeds grew over tops of 
bushes; saw it when pursuer removed; it was then wretched. 
Lately saw Patrick’s garden in the neighbourhood; it had 20 fruit 
trees in it; none had the least appearance of injury or disease except 
one branch of one pear tree; shoots of currents from 21 to 39 inches, 
&c. Also examined Edgar’s garden, which is most to west, and 
found all the same good flowers, &c. Also surveyed Broomhill nur- 
sery, 200 to 500 yards from defenders’ works; every thing there in 
utmost health at nearest places to the works; plants of all ages in ex- 
cellent condition. Surveyed all houses within a circle of 700 yards of 
the works; there are 748 dwelling-houses, from a rent of 120/. to 5/. 

“ Cross-examined :—Rather less than eight acres occupied by de- 
fenders’ works. They have increased greatly of late; in 1824 
covered nearly five acres, &c. Knows Glasgow-field; never knew 
of any damage done there.” 

The counsel for the pursuer having proposed to ask the witness 
“whether he had known of any sum having been paid by the defenders 
to the proprietor of Glasgow-field, for alleged damage there occa- 
sioned by their works.” The counsel for the defenders objected to 
that question being put, and insisted that it was incompetent. ‘The 
counsel for the pursuer insisted that on the whole circumstances of 
the case the question was competent; but the objection was sus- 
tained by Lord Jeffrey, and he refused to allow the question to be 
put; whereupon the counsel for the pursuer excepted to his Lord- 
ship’s opinion, and tendered a bill of exceptions accordingly. After 
further evidence, the jury found a verdict for the defenders. 

Lord Jeffrey afterwards signed the bill of exceptions, which being 
presented to the First Division of the Court of Session, their Lord- 
ships appointed the question involved in it to be argued on minutes of 
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debate; and afterwards, upon advising the case with the minutes of 
debate for the parties, their Lordships pronounced an interlocutor on 
the 14th of February 1839, by which they allowed the exception, set 
aside the verdict, and granted a new trial (a). 

The appeal was against that interlocutor. 





(a) 1 Dunl. B. & M. 502.—'The following are extracts from notes of the opinions of the 
Judges, contained in an Appendix to the Respondent's printed case, and certified by 
counsel to be correct. 

Lord Gillies: —This ease has been very ably argued in the papers which are now before 
us, and we are thus enabled satisfactorily to determine whether this question should have 
been allowed or disallowed by the presiding Judge at the trial. I must own that from the 
very beginning this case has always appeared to me in the same light, and I have never 
seen any cause to alter my original opinion: 1 must, however, say that I most heartil 
concurred in the opinion of the importance of this question, and as being one which well 
deserved from us the fullest and most ample consideration. Iam extremely happy that 
the case has been put into that shape that we can now dispose of the point, which is very 
satisfactory both to ourselves ard to the parties. 1am also happy to say that I understand 
we are all agreed in opinion, and to add that that most learned and excellent Judge, of 
whose able assistance we are at present unfortunately deprived by indisposition (but who 
was present at the debate on this question), concurs in the opinion which I am now about 
to state: -— [His Lordship after stating the nature of the action and the terms of the first 
issue, and the material statements contained in the bill of exceptions down to the examina- 
tion of the witness Smith, proceeded thus :]——-The object of the defenders was, by his 
(Smith's) testimony, to show that in other gardens and grounds, situate nearer to the de- 
fenders’ works than the garden of the pursuer, no injury was sustained by the plants, 
vegetables, &c. thereof. I need not go over his evidence in detail, but, in short, he goes 
over all the gardens in the neighbourhood, and states that, so far as he knew, no injury 
whatever was sustained by them from the works of the defenders. Now it is important 
to observe, that no objection was taken to this course of inquiry: it is said indeed that this 
was not the best evidence that could be adduced; and most certainly it was not, for the 
parties themselves, whose gardens were said to have suffered, might have been called and 
examined ; so that this is secondary evidence (if I may so term it), and might perhaps 
have been objected to; but so it is that it was not objected to; and all those matters are 
allowed to be gone into without objection. ‘Then, after being examined by the defenders, 
he is cross-examined by the pursuer, when he says ‘‘ he knows Glasgow-field; never knew 
of any damage done there.’’ It was then proposed to ask him, ‘‘ whether he had known 
of any sum having been paid by the defenders to the proprietors ot Glasgow-field, the situ- 
ation of which is pointed out on his plan, for alleged damage there occasioned by their 
works ?’’ This question was objected to as incompetent, and the question now is, whether 
that interrogatory should or should not have been allowed ; and certainly, when we con- 
sider the general principles of jury trial, and particularly the examination of witnesses, 
this is a question of very great importance. If it was of importance to ascertain if the 
works of the defenders did or did not de injury to the adjacent territory, and if it was com- 
petent for the defenders to examine Smith for that purpose; then certainly, after he had 
stated that, so far as he knew, no injury had been sustained by the grounds in the neigh- 
bourhood, it seems to me to have been highly proper on the part of the pursuer to ask him 
regarding the damage done to Glasgow-fleld; and he deponed that ‘‘ he knows Glasgow- 
field, on never knew of any damage done there :’’ and following up the same line of in- 
quiry, the next question put, and that objected to, is, ‘‘ do you know ot any sum having 
been ~— by the defenders to the proprietors of Glasgow-field, for alleged damage occa- 
sioned by their works?’’ Now, it appears to me that this question is pertinent to the 
merits of the case, and I cannot conceive a more proper question for the pursuer to put; 
but it was objected to, and on what grounds? viz. thes it might elicit an inadmissible or 
improper answer; as, for example, that he had heard, or guessed, or suspected that such 
had been the case: but this is not an objection to the competency of the question at all. 
If indeed a question naturally or necessarily elicits an improper or inadmissible answer. 
then it may be objected to by the counsel, or by the Court, and it may eyen be so modi 
as to prevent such an answer being given to it; but the question put in this case does not 
appear to me to be of that description: the question is, whether the witness knew that such 
a sum had been given by the defenders, not whether he had heard of or s' ted it: for 
he may actually have paid, or seen paid, or been chosen for the purpose of paying this 
very sum of money : but it is absurd to hold the question incompetent because an improper 
or inadmissible answer may have been returned to it; and we know that every day in the 
Judiciary Court a proper or pertinent question is allowed to be put, although ym hes to 
it may not be received. But the real and only point to be ascertained in judging of the 
competency of such a question is, whether it necessarily or naturally is calculated to elicit 
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The Lord Advocate and Mr. Anderson for the Appellants :—The 
question which the Respondent’s counsel proposed to put to the wit- 
ness, and which was disallowed, was manifestly incompetent; it did 
not bear on any fact arising in the cause under the issues, but merely 
went to inquire whether the Appellants paid money in order to get 
rid of an alleged claim: a matter quite irrelevant to the point in 
issue, and evidence in regard to which was inadmissible, because an 





such an answer: but when limited, as in this case, te the knowledge of the witness, how 
can it be calculated necessarily or naturally to produce such an answer? For the wit- 
ness is bound to speak only of his own knowledge, and to speak of nothing else. It seems 
to me, therefore, quite proper to put this question: but if there be any objection to the an- 
swer,—for truly this seems, on the part of the defenders, to be an objection to the answer, 
—it would be competent for the defenders, through the aid of their counsel, or for the 
Judge, to object to the answer, if the witness had stated what he suspected merely, not 
whathe knew. The witness may have been present when the defenders offered compen- 
sation to the proprietors of Glasgow-field; he may have heard the amount of that compen- 
sation stated : he may have been employed to adjust and actually have adjusted the matter 
himself, well knowiug that it was offered and accepted of as compensation: but all that 
o- tothe answer which he is bound to make to the question, and though he said that he 

id not know of any damage being done there, he might still have known of money having 
been paid by the defenders for alleged damage. Put the case that A. is assaulted by B. 
and that he brings an action of damages against him, and calls a witness C. who swears 
that he saw B. assault A. would it not be competent for B. on cross-examination, to ask 
C. whether he first of all saw A. assault B. and knew that A. had actually paid a sum of 
money to B. for alleged damage then done to him? That would be acompetent and rele- 
vant question. I therefore have no doubt, in the first place, that this was a competent 
question in itself: and in the second place, I do not consider that because an improper or 
inadmissible answer may have been returned to it, that was any reason for disallowing it: 
if such answer was given, it might have been objected to; as, if he was merely speaking 
from what he heard or sampened, and not of what he knew. In no case can you always 
get proper evidence, without the possibility at least of raising many answers which are 
quite inadmissible. I theretore think this question should have been allowed to be put, 
and that we should sustain the bill of exceptions. As to the plea that perhaps money might 
have been paid by the defender merely for the purpose of buying their peace, I am not quite 
surc that such a fact was wholly inadmissible, in a question where a third party was desirous 
of founding on it. But it is not required of me to give an opinion on that point, asit could 
not be raised until after the question had been allowed and answered. 

Lord Mackenzie: I concur in the opinion which has just been delivered, and think that, 
in the > orpmeane of this case, the question was competent, and ought not to have been 
rejected. 

Lord President:—I am of the same opinion. This is a very important question, and it 
is fortunate we all concur in opinion. I must confess I had formed more than one opinion 
on it, but at last I have come to the same opinion as your Lordships. The witness is 
asked, ‘‘ do you know whether asum of money was paid by the defenders for alleged da- 
mages to Glasgow-field?’’ It is the question of knowledge that is referred to him, and 
he had previously answered that he never knew of any damage being done there; he 
uses here the word knew; he never knew of any damage being done. Now the word 
*' knew,”’ as used there, may be capable of two or three meanings. I may never have 
known it myself, or I may never have seen it myself; but it did not follow that there was 
no damage done. But though it may be very true that he never knew personally of any 
damage being done, yet the question, ‘‘ did younot know that money was paid by the de- 
fenders, for alleged damages?’’ might in the first place have refreshed his memory, and 
he might have said, ‘‘ Oh, I forgot: Ido remember now that a sum of money was paid by 
the defenders :’’ at all events the question was competent, whatever becomes of the answer 
of the party. The examination of the witness at this time related to the damage done to 
the neighbouring grounds ; and in order to expiscate that matter, questions were allowed 
to be put in relation to particular grounds; and the question objected to was, ‘‘ did you 
know that a sum was paid by the defenders for alleged damage ?”’ and he might have an- 
swered, ‘I did; I was present at the whole transaction.’’ Now, though this may have 
proved a compromise of the claim of damages at the instance of the proprietors of Glasgow 
field, and though the answer might have been nugatory, or even hurtful to the party who 
put it, still that does not render the question in itself incompetent. I need not go over the 
various nds which have been stated by your Lordships, in which I concur. 

(His ; hip intimated that there was no doubt that [ord Corehouse was of the same 
opinion. 
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answer even in the affirmative would be no proof of the fact pro- 
posed to be established. The payment of money, if proved, would 
not be proof that damage was done; it might be paid to buy peace, 
and get rid of an alleged claim. But it was argued in the Court 
below, that the proposed question, though incompetent as evidence 
in the cause, was admissible to test the credit of the witness. 
The answer is, that that was not the object for which the question 
was put, and the Respondent cannot now be allowed to rest on a point 
that was not suggested at the trial, on which no judgment was 
asked or given at the trial, and which is not raised in the bill of 
exceptions. Besides, even if the question had been put for the pur- 
pose of testing the credit of the witness, still it would have been in- 
competent, because the answer to it in either way could not have 
tried the credit of the witness. They cited, in addition to several 
Scotch cases, Phillips on Kvidence(a); Starkie on Evidence() ; and 
Crowley v. Page(c). 

The Attorney-General and Mr. M‘Neil, for the respondent :—The 
line of examination pursued by both parties at the trial had been to 
show, on the one side, that damage had been done to other grounds 
in the neighbourhood of the Appellants’ works; and, on the other 
side, that no such damage had been done. The issue being to as- 
certain whethar the smoke and other vapours from the Appellants’ 
works were noxious or unwholesome, it was competent and quite 
relevant to inquire into the effects they produced on the neighbouring 
grounds. The statements contained in the record and bill of excep- 
tions show that such injury to the neighbouring grounds had been 
specifically condescended on and examined into on both sides; so 
that there could be no objection to that line of examination on the 
ground of surprise at the trial. Although some of those statements 
were denied on the record by the Appellants, they were not stated 
to be irrelevant; and no motion having been made to have them 
struck out of the record, they had competently been admitted to be 
proved. The proposed line of cross-examination had also an im- 
mediate bearing on the question at issue. If it had been com- 
petently proved that injury had been, or not been done to other 
grounds, it became then proper and necessary to ascertain the 
witness’s means of knowledge of that fact. The latter inquiry was 
so necessarily consequent on the former, the witness might himself 
have mentioned the fact of payment of money as his cause of know- 
ledge of the damage, if he had been called to testify op behalf of 
the Respondent, and not against him. Would not payment of money 
for damage under a verdict of a jury, or under an award, have been 
admissible as evidence of damage having been done? It wasa 
mistake of the Appellants to assume that the Respondent was at- 
tempting to make a payment, made in order to compromise a disputed 
claim or purchase peace, as they said, evidence of damage. That 
was premature; the proper time to consider whether a compromise 


(a) P. 909 (ed. 1838). ~@) ‘Vol. 1, p. 182, 183; vol. 2. p. 21, 22. 
(c) 7 Car. & P. 791. 
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of a claim of damages with the proprietors of Glasgow-field could 
affect the merits of the case, would be when such compromise was 
established. ‘The respondent’s counsel had inquired merely into the 
witness’s knowledge of the fact of payment, and no question was 
raised as to whether a compromise between the Appellants and a 
third party might be given inevidence. The Appellants alleged that 
no party complained of the nuisance; the Respondent alleged that 
there were such complaints, and that sums of money were paid for 
damage; to which the Appellants replied that these sums, even if 
paid, might have been paid under a compromise, which would not 
be proof of the truth of such complaints. But the question put and 
objected to was not “ Do you know that there was a compromise? 
but “ Do you know that money was paid for alleged damage !”’ The 
fact of payment of money though being collateral, yet being also re- 
levant to the fact of damage having been done, which was the matter 
in issue, there was notlting to prevent the Respondent’s counsel from 
cross-examining the witness in relation to it. Even in examinations 
in chief collateral but relevant matter may be inquired into, but much 
more so in cross-examination, and especially where the points to 
which the evidence was collateral formed the substance of the wit- 
ness’s previous examination. In cross-examinations with a view 
to sift evidence and try the credit of witnesses, great latitude is 
allowed in the mode of putting questions. Starkie on Evidenc(d) ; 
Phillips on Evidence(e); Parkin v. Moon(f); Harris v. Tippet(g) ; 
Ex parte Bardwell, In re Venables(h); Pearson v. Walker(i). 


The Lord Chancellor :—The object of the action in this case was 
to try a question of nuisance to a garden in the neighbourhood of a 
manufactory, which, it was said, emitted vapour and smoke pre- 
judicial to the property of the pursuer. A witness, David Smith was 
called for the defenders, and he was examined as to certain premises 
in the neighbourhood of the manufactory ; but he was not examined 
by the party producing him with respect to the place called Glasgow- 
field—not the place in question in the action, but a place situated 
near the manufactory. Both parties went into evidence for the pur- 
pose of showing what was the effect of this manufactory emitting 
smoke and vapour upon the lands similarly circumstanced to those of 
the party complaining. Whether that was a legitimate mode of in- 
quiry need not now be considered ; for both parties pursued it, and 
for one purpose it was undoubtedly a legitimate mode of inquiry, 
viz. for ascertaining what the effect was of the smoke and vapour 
emitted by this manufactory. This witness was examined as to se- 
veral lands in the neighbourhood ; and then a cross-examination took 
place, and the witness says in answer, “ he knows Glasgow-field ; 
never knew of any damage done there.” That was not the answer 
which the pursuer, cross-examining the defenders’ witness, wished 


~ @ Vol. 1, pp. 25.62. (f)7 Car. & P. 408. (h) 1 Mont. & Ayr. 206. 
<e) Vol. 1, p. 272. (g) 2 Camp. 637. (i) 13 Shaw & Dunl. 1138. 
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him to give. He had fixed him with the knowledge of Glasgow- 
field; he intended to use him to show that Glasgow-field had been 
‘injured by the vapour and smoke emitted from the manufactory ; 
but, however, the answer given was not for the benefit of the party 
cross-examining him. Then the counsel for the pursuer proposed to 
ask the witness “ whether he had known of any sum having been 
paid by the defenders to the proprietors of Glasgow-field, for alleged 
damage there occasioned by the works ?”” The witness had already 
said that he knew of no damage done there. If that question had 
been asked him by the defenders, no doubt a great latitude in cross- 
examination might have been permitted to the pursuer, for the pur- 
pose as well of ascertaining what he meant by “he did not know,” 
as for the purpose of testing the accuracy of his statement; but it so 
happens when he says he knows Glasgow-field, and never knew of 
any damage done there, it is an answer given by him toa question of 
the pursuer in cross-examining him. The pursuer is entering into a 
line of examination for the first time, and having got an answer 
which did not suit his purpose, he endeavours to get rid of the effect 
of that answer by putting a question upon a point short of what was 
the witness’s knowledge; viz. “ whether he had known of any sum 
having been paid by the defenders to the proprietors of Glasgow-field, 
for alleged damage!’ The pursuer meant, if he could get an answer 
favourable to his view, to make that part of his case ; he meant, not 
being able to get the witness to say that he knew of any damage, to 
get him so say that which he conceived would be the next best evi- 
dence, but which, in fact would be no evidence at all. If the witness 
had answered in the affirmative, that he had known of money being 
paid for alleged damage, it would be no evidence; because money 
paid upon a complaint made, paid merely to purchase peace, is no 
proof that the demand is well founded; it is not, therefore, to be 
given in evidence in support of the fact of damage being sustained. 

Upon general principles, the rule of law in this country and in 
Scotland must be the same: if a pursuer calls a witness, and asks 
him as to money being paid for alleged damage, his answer in the 
affirmative is not evidence of actual damage. If the pursuer had 
made a claim upon the owners of the manufactory for damage done 
to his field from the smoke and vapour emitted, and the owner had 
given money to quiet his complaint, that would be no evidence of 
the damage; it is money paid to buy peace and to stop complaint ; 
it is very often a wise thing, however unfounded a complaint may 
be, for parties to pay a sum of money in order to quiet the party 
making the complaint. But this does not rest merely upon general 
principles. The rule of law in this country has been cited by the 
Appellants ; and from the authorities cited by them, it appears there 
is no distinction between the two contries in this respect. 

The question clearly could not be put in order to elicit evidence 
for the party making the complaint ; but it is said it was admissible 
in order to test the credit of the witness. Now the witness had said 
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nothing in his examination by the party for whom he was called, 
touching this matter. He had spoken of other properties, but he had 
said nothing which could lead to this cross-examination, and therefore 
it was not for the purpose of testing the accuracy or truth of any 
thing he had said. ‘The question cannot be supported upon that 
ground, nor was that the ground, as I understand the argument, upon 
which it was attempted to be supported, but that it might be put asa 
matter of inquiry, with a view to test the witness’s credit. But if it 
be not evidence, it is an inquiry perfectly collateral ; an inquiry into 
a matter which was not relevant to the subject-matter in dispute. It 
does not relate to the subject-matter ; and it is an acknowledged law 
of evidence that you cannot go into an irrelevant inquiry for the 
purpose of raising a collateral issue to discredit a witness produced 
on the other side. 

On these grounds the learned Judge who tried the cause was of 
opinion that the question was not admissible under the circumstances 
of this examination; and to that ruling of the learned Judge,—un- 
fortunately for all parties, because leading to great and unnecessary 
expense,—a bill of exceptions was tendered, and the Court of Ses- 
sion was of opinion that the question was admissible. ‘The party 
against whom that decision was made necessarily came here in 
order to have that judgment considered; because the Court of Ses- 
sion, being of opinion that the ruling of the learned Judge before 
whom the issue had been tried was erroneous, and that the bill of 
exceptions was well founded, had no alternative but to direct a venire 
de novo. It was necessary that the case should be tried again in 
consequence of the Court of Session coming to that opinion, however 
unimportant the point might be; so that there was to be a fresh in- 
quiry upon a point which could not affect the question one way or 
the other, whether the jury had or had not come to a right con- 
clusion upon the evidence produced before them; but assuming that 
they had,—(if they had not there would be ground for a motion for 
a new trial, and in that way, if there had been a failure in the jury 
trial, the parties might have had an opportunity of trying the case 
over again ;)—but assuming that the jury had come to a right con- 
clusion upon the matter before them, there is to be a new trial upon 
a point of evidence which, in whatever way the witness answered, 
could not, in my opinion at least, affect the result. 

It is very unfortunate when cases take that turn, and protracted 
litigation ensues upon points which have not the slightest bearing 
upon the result of the case. In this country much depends, in refe- 
rence to tendering bills of exceptions, npon those who have the con- 
duct of the cause; and though it is competent for counsel to tender 
bills of exceptions, it is, in practice, reserved only for cases of great 
importance, where the real question between the parties is conceived 
to turn upon the point, and where it requires the adjudication of the 
Court to set them right. It is a matter to be regretted that the rule 
which prevails so beneficially in this country, of reserving that course 
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of proceeding only for cases that really deserve it, is not followed in 
Scotland. ‘This case isan example of the evil which must flow from 
the too liberal use by the suitor of the right of tendering a bill of ex- 
ceptions, and calling in question the ruling of a Court of Justice. 

] have no doubt that this was a question which, under the circum- 
stances, it was not competent for the pursuer to put, and that the 
learned Judge who tried the cause came to a right conclusion upon 
the evidence, and the bill of exceptions upon that point ought to be 
disallowed. Under these circumstances I move your Lordships to 
reverse the interlocutor appealed from, which decided that the learned 
Judge who tried the issue had not properly ruled. 

It was accordingly ordered that the interlocutor complained of in 
the appeal be reversed, and that the cause be remitted to the Court 
of Session, with directions to disallow the bill of exceptions, to de- 
termine all questions of expenses between the parties in the said 
Court, and to proceed otherwise in the said cause as shall be just, &c. 





[FROM THE LONDON JURIST. } 
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A Practical Treatise of the Law of Evidence, and Digest of Proofs, 
in Civil and Criminal Proceedings. Third Edition, with con- 
siderable Alterations and Additions. By Tuomas Sranxie, Esq. of 
the Inner Temple, one of her Majesty’s Counsel. 3 Vols. 8vo, 
London, 1842. Stevens & Norton. 


No branch of positive law is so generally interesting in theory, or 
exciting in practice, as that of evidence. It is almost the only one 
which can be rendered attractive to an unprofessional reader. Its 
object being the discovery of truth, it takes rank as a branch of ex- 
perimental philosophy ; and, as it is perpetually tested in practice by 
the common sense and knowledge of mankind, and is concerned 
with the establishment of particular facts, and not of general truths 
for general use, it has escaped much of that perversion from technical 
reasoning and sinister influences by which other departments of the 
law have suffered. To borrow the words of Mr. Starkie, “ however 
widely different codes may vary from each other in matters of ar- 
bitrary or positive institution, and of mere artificial creation, the 
general means of investigating the truth of contested facts must be 
common to all. Every rational system which provides the means 
of proof must be founded on experience and reason, on a well- 
grounded knowledge of human nature and conduct, on a considera- 
tion of the value of testimony, and on the weight due to coincident 
circumstances. Here, therefore, the object of the law is identified 
with that of pure science ; the common aim of each is the discovery 
of truth ; a all the means within the reach of philosophy, all the 
connexions and links, physical and moral, which experience and 
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reason can discover, are thus rendered subservient to the purposes 
of justice. 

he subject, thus attractive in itself, has been most fortunate in its 
expositors. There are now, honourable rivals for public favour, two 
general treatises on this extensive and intricate branch of law, of 
which it is not too much to say, that they excel all the text-books of 
the day in the combination of learning and research with clear 
method and scientific precision; while the important department 
which comprises the rules of evidence applicable to proceedings in 
equity has been treated with considerable ability by Mr. Gresley ; 
and upon one isolated topic, that of the application of extrinsic evi- 
dence to the interpretation of wills, Sir J. Wigrum has favoured the 
profession with a dissertation, which possesses all the merits, and is 
free from some of the defects, that characterise the celebrated essay 
of Fearne. Of the two general treatises, Mr. Starkie’s is undoubtedly 
more philosophical in its reasoning, and more scientific and metho- 
dical in the details of its arrrangement than its rival; in other re- 
spects it would be difficult to decide between the claims of the two 
works, so far as they concur in design. Mr. Phillips’s work, how- 
ever, (that is to say the last edition, which was published in 1838), 
labours under this disadvantage, that it is confined to an examination 
of the general principles of evidence, and does not treat of the rules 
applicable to particular subjects and actions, otherwise than as they 
illustrate those general principles. Mr. Starkie on the other hand, 
reserving the first part of his work chiefly for the discussion of ge- 
neral principles, devotes two closely printed volumes to a digest, 
alphabetically arranged, of the rules of evidence and the proofs 
applicable to particular subjects and actions. It is in this that the 
great practical superiority and utility of Mr. Starkie’s book consists ; 
without which, we fear, its merely literary and scientific merits 
would scarcely have gained for it the popularity which it enjoys. 
Under the alphabetical arrangement of this second part we find, 
besides the particular heads of Assumpsit, Bankruptey, Bills of 
Exchange, &c. many titles of a general application, but which 
conveniently admit of being discussed by themselves. Such are the 
titles :—Admissions, Collateral Facts, Confidentiat Communications, 
Custom, Death-bed Declarations, Estoppel, Statute of Frauds, In- 
spection, Limitations, Parol Evidence, Prescription, Presumptions, 
Stamp, &c. 

The new edition has been long expected and long delayed ; but 
the care which appears to have been bestowed on it, and the great 
additions it has received, are some excuse for the lateness of its ap- 

arance. Among the subjects of importance which appeared to 

ave received particular attention, we may mention—Assumpsit, 
Bankruptcy, Bills of Exchange, Distress, Ejectment, Parol Evidence, 
Partners, Insurance (under the title policy), Sheriff, Trespass, Trover, 
Vendor and Vendee, Will. Under the last title, Mr. Starkie has 
treated many of the cases relating to the parol explanation of written 
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instruments, which, we think, might have found a better place in the 
general discussion of the rules as to parol evidence; but we are 
aware that it is a common (though we think unfounded) opinion, 
that the rules of evidence in aid of the interpretation of wills are dif- 
ferent from those which apply to instruments inter vivos 

Our remaining space might have been advantageously devoted to 
a notice of some of the interesting points which have arisen upon the 
recent statutes and decisions, but the conduct of our contempory, The 
Law Magazine, has furnished us with matter of a less attractive 
kind. The Law Magazine was formerly a well conducted and 
agreeably written periodical, free from offence, and in spite of some 
wild and flashy, speculations by which tyros were occasionally 
dazzled and older lawyers astonished, was not altogether useless in 
the business of the profession ; although its chief attraction lay in the 
very spirited legal biographies, from a pen which seems to be now 
laid aside, or devoted to other objects. Of its present merits or 
fortunes, we hear little; but we are sorry, for old acquaintance’ 
sake to see it disgraced by being made a ait (Te for such shabby and 
dishonest attacks as that upon Mr. Starkie, which appeared in its last 
number. A critic may sometimes be led almost unconsciously into in- 
justice by personal antipathy; but Mr. Starkie’s amiable and unpretend- 
ing character would be the last to occasion any delusion of that kind, 
and the article in question bears such internal evidence of conscious 
falsehood, that its writer cannot be allowed even the poor excuse of 
personal pique. It is obviously an interested and mercenary misre- 
presentation,—intended, not to protect the public, but to damage a 
successful, and therefore obnoxious rival.* As such, we should not 
have been disposed to notice it; but the publishers of Mr. Starkie’s 
book, naturally feeling indignant at this attack upon their property, 
and upon an author for whom they feel great respect, have requested 
us to look into the matter, and, if we should detect the knavery, to 
expose it. We-see no reason for refusing to do them that justice, or 
for attempting to conceal that we do it at their request. Mr. Starkie’s 
complaint has already appeared, (Jurist, p. 35). 

It would be an excellent arrangement, both for publishers and 
readers, if authors could be persuaded to complete the whole of their 
manuscripts before sending any portion of it to the printer. The 
plan would then be perfectly digested, the references accurate] 
made, and by reason of its rapid progress through the press, the wor 
would comprise the latest information, without the incumbrance of 
an appendix. But, alas! authors are not so tractable; they can no 
more keep their “ copy” by them, than boys can keep halfpence; 
and never rightly know what they have done, until they see it in 
print. Whatever may be the cause, books seldom pass through the 
press with one fifth of the speed which the mere processes of com- 
posing and correcting the proofs would allow of; and publishers 








* We trust that it is needless to disclaim the slightest reference to Mr. Phillips, or his 
able editor, in these remarks. 
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generally find the delay to be greater, in proportion to the ability 
and learning of their authors. ‘The more they love their labour, the 
more they dwell upon it. Mr. Starkie’s work appears to have been 
nearly three years in the press. The necessity of printing a copious 
appendix, like that which was published with the former edition, ar- 
ranged in the order of the text, and containing the latest cases, seems 
to have been foreseen; and Mr. Starkie, having that remedy in re- 
serve, was even less anxious to expedite his work, than he might 
otherwise have been. ‘The policy or convenience of publishing the 
book before the Appendix and the Index could be prepared, we think 
very questionable; but as no one is obliged to purchase it in its in- 
complete state, it is not easy to see what quarrel can be picked, either 
with author or publisher, on that score. What advantage a dishonest 
critic can take of such an irregularity, we have, unfortunately, an 
opportunity of perceiving. 

The general charge brought against Mr. Starkie by the Law Ma- 
gazine, besides “ numberless minor repetitions, errors, and omis- 
sions,” is, “ the total omission, or, at best, most careless insertion of 
large and important subjects connected with the law of evidence.” 
There is a great difference between a charge of ‘total omission” 
and one of “ careless insertion.”” The former might be capable of 
demonstrative refutation—the latter, being matter of degree and of 
opinion, could not be so easily disproved, and serves to fal] back 
upon when the graver charge is questioned. It is as if one should 
say to the reviewer: “ You are a conscious liar and calumniator, or, 
at best, an ignorant fellow.” If Mr. Starkie had been guilty of 
“totally omitting” one single large and important subject, would not 
the reviewer have been too happy at the opportunity of saying so 
unequivocally, without this miserable prevarication? At the outset, 
he confesses himself too great a coward for his task. The same 
sweeping charge is insinuated at the conclusion of the article, in 
these words: “ We would suggest, that a corrigenda should be added, 
and that the author should have time to make ample corrections and 
additions. Let the most inaccurate pages be boldly cancelled, and 
their contents carefully remodelled.” Here is promise of enough 
tainted matter to feast the most hungry critic. But before we ex- 
amine the particular morsels that we have selected, it may be worth 
while to cite another general charge, which betrays the animus of 
the article: we mean that of “ the inferiority of the paper, and the 
badness and variety (see pp. 722, 723, 2nd vol.) of the type.” The 
book, to be sure, is not got up in the style of an annual, but the paper 
is fully equal to the average of law books, and certainly better (to 
use an unexceptionable standard) than that of the Law Magazine ; 
while the typography is, as Messrs. Hansards’ work always is, 
excellent; the type evidently new, and well worked. The single 
instance of “variety,” referred to by the reviewer, illustrates, we 
hope, nothing worse than his ignorance. There is no variety of type; 
but pp. 722 and 723 appear by the binder’s mark at the foot, to be a 
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cancel, from which, in order to make room for the added matter, the 
lead: between the lines have been removed, just as is occasionally 
done with the leading articles of Tue Jurist, and other periodicals. 

That branch of Mr. Starkie’s work which relates to the competen- 
cy of witnesses is first fastened on. ‘The text (Vol. 1, p. 119) stands 
thus :—“ 4thly, a witness is incompetent where the record would, if 
his party succeeded, be evidence of some matter of fact to entitle him 
to a legal ee or repel a legal liability.” ‘The course Mr. 
Starkie had laid down and was pursuing in introcucing this pro- 
position, was, first, to consider the question of incompetency, inde- 
pendently of the enactment of the recent statute, (3 & 4 Will. 4. c. 
42, ss. 26 and 27); and then to shew in what cases the statute restores 
competency ; and it is while he is treating the subject independently 
of the statute, that he lays down this fourth proposition. The re- 
viewer, however, deems the consideration of this fourth class of 
cases to be unnecessary: because “ it is quite clear that the statute 
embraces all cases under this head ;’’ in other words, that a witness 
is made competent by the statute, whenever the record would, if his 
party succeeded, be evidence of some fact to entitle him to a legal 
advantage, or to repel a legal liability. This position is erroneous. 
There are many cases in which competency would not be given by 
the statute to a witness within the fourth class. An instance is given 
by Mr. Starkie, in the case of Stuart v Barns, (1 Stark, Ev. 125; 1 
M. & R. 472), where a witness who was called upon the trial of an 
issue from a Court of Equity to support a modus, and though not a 
party, yet being interested in the decree as evidence of the right, 
was rejected, on the ground that the decree founded on the record 
would be evidence for him, notwithstanding any indorsement on the 
record. From the second objection taken in the same case, and ac- 
ceded to by Mr. Baron Alderson, it appears also, that there is very 
great doubt, whether a witness within Mr. Starkie’s fourth class is 
competent, where the record, although it would not itself be evidence 
for or against him, establishes, or tends to establish, a practice bene- 
ficial or hurtful to him, as evidence. Witnesses within the fourth 
class are also, according to the later authorities, (overruling Wheat 
v. Graham, 7 Sim. 61), incompetent in Courts of Equity, notwith- 
standing the statute. (See Davies v. Morgan, 1 Beav. 405; Holden v. 
Hearn, Id. 445). But, whether this were so or not, Mr. Starkie’s 
mode of treating the subject is equally unimpeachable and free from 
ambiguity. 

The Law Magazine proceeds :—* Two Nisi Prius decisions are 
then cited, (Vol. 1, p. 196), which were overruled in Yeomans v. 
Legh, (2 Mee. & W. 419); but the recent cases of Bowman v. Willis, 
(3 Bing. N. C. 669); Knight v. Woore, (7 C. & P. 258); Groom y. 
Bradley, (8 C. & P. 500: Jackson v. Galloway, (Id. 480); Steers v. 
Carwardine, (Id. 570); Robinson v. Ferreday, (Id. 752) ; and Wedge- 
wood v. Hartley, (10 Adol. & Ell. 619), which all more or less illus- 
trate the practical working of the statute, are wholly omitted. We 
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may here observe, that a few pages might with profit have been be- 
stowed in pointing out instances where witnesses, though no longer 
competent on the ground of the admissibility of the verdict, «night 
still be held so, as interested in the event of the suit.” 

Every reader of the first sentence of the above extract must infer, 
that Mr. Starkie has cited the overruled Nisi Prius cases, and has 
omitted Yeomans v. Legh. ‘The reviewer does not dare to say so, 
though he is not ashamed to insinuate it, with the book open before 
him, at the very page where they are cited as overruled by that case; 
but, lest this ingenious fraud should be too easily detected, the reader 
is referred to p. 196 of Mr. Starkie’s work, nearly 100 pages beyond 
the passage actually intended. ‘Two of the five cases charged to 
have been omitted, are to be found in the work; and we may here 
observe, that nine other cases, the omission of which is charged in 
another part of the review, are all to be found in Mr. Starkie’s book, 
in the proper place, namely Duckworth v. Harrison, Boys v. Ancell, 
Sainsbury v. Matthews, Lawson v. Langley, Wagstaffe v. Sharpe, 
Willis v. Langridge, Abercrombie v. Hickman, Nowell vy. Davies, and 
Bayntun. v. Cattle. But, as to these charges of omissions, it is obvious 
enough, that a writer cannot be expected to cite every case that the 
reporters have chosen to record, even upon those subjects which fall 
directly and distinctly within the scope of the work, much less upon 
those collateral subjects which he does not profess to treat fully. A 
legal position is not rendered more correct or more useful by citing 
twenty cases than by citing one. If any one would see how dis- 
agreeable and inconvenient a text book may be made by such super- 
abundant citation, let him turn to Mr. Ram’s learned Treatise on 
Assets, a work of great merit, but much disfigured by this fault. | It 
is the part of a text-writer to select leading cases from the mass of 
self-evident and identical decisions with which the recent abuses of 
reporters have burthened the profession. The accumulation is al- 
ready so enormous, that no treatise, unless its bulk were as unlimited 
as that of Viner’s Abridgment, could contain them all. We have no 
doubt that all the cases of any importance, which were not published 
when Mr. Starkie’s book was going through the press, or which es- 
caped his notice, will be included in the Appendix, which, as there 
must be such an impediment, may as well be large as small. The 
reviewer could not, in the face of the notice in the first volume, and 
of the Appendix of 226 pages to the former edition, be ignorant that 
this was intended. To return to the subject of competency ; the few 
pages which the reviewer desiderates to point out when witnesses 
may still be held incompetent, as interested in the event of the suit, 
are those very pages which he has already misrepresented. The 
author having first explained and classified the cases where witnesses 
were incompetent before the statute, and then stated the cases in which 
the statute removes the incompetency, has necessarily shewn in what 
cases it remains. 

The next, and the only charge of all which would be of any con- 
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sequence, even if all were true, is, the New Rules of Pleading, limiting 
the effect of the general issue, and circumscribing the species of evi- 
dence that may be proved under it, are passed over almost without 
comment. Will any one believe that Mr. Starkie has been guilty of 
such gross neglect? The passage, italics and notes of admiration 
included, runs thus: “ Great was our surprise and disappointment, 
when, on looking to the head ‘ Rules of Court,’ vol. 3, p. 979, we 
found the New Rules of Pleading copied out verbatim, and just three 
cases, from the 9th vol. of Messrs. Carrington & Payne’s Reports, 
explanatory of their operation ! !’”” ‘The reviewer has here contrived 
to be guilty of something still more mean and disgraceful than a direct 
falsehood, and yet the letter of the truth is not infringed. The title 
“ Rules of Court” contains no more than the reviewer describes it to 
contain, and it would have been a gross violation of method, as he 
well knows, if it had contained more. Mr. Starkie has, of course, 
discussed the rules in detail, with reference to numerous authorities, 
under the several heads of Assumpsit, Case, Covenant, Debt, Detinue, 
Negligence, &c.; and it is impossible to look at those heads, without 
seeing that he has done so. The head, “ Rules of Court,” was ob- 
viously only created in order to collect the rules together for the 
purposes of reference. 

The reviewer then takes up the subject of Variances, and, alluding 
to the enactment of the 23d section of the stat. 3 & 4 Will. 4, c. 42, 
relating to amendment of immaterial variances, says, that Mr. 
Starkie “ contents himself with referring, in something less than two 
pages of notes, to a few cases on the statute, the latest of which was 
decided more than five years back. All of these too, almost without 
exception, are to be found, and in the same order as they are taken by 
Mr. Starkie, in the last edition of Mr. Phillipps’s Treatise, published in 
1838.” An impudent insinuation that Mr. Starkie has pilfered the 
matter for his new edition from Mr. Phillipps’s work. The « few” 
cases cited in the note referred to, and the order in which they are 
cited are as follows: “ Hanbury v. Ella, Parry v. Fairhurst, Doe v. 
Errington, Pullen v. Seymour, John v. Currie, Watkins v. Morgan, 
Cooper v. Whitchurch, Adams v. Power, Hemming v. Parry, Mash v. 
Denham, Ivey v. Young, Doe v. Edwards, Howell v. Thomas, Hill v. 
Street, Frankum v. Earl of Falmouth, Guest v. Elwes, Jenkins v. 
Treloar, Lejeune v. Dennet, and Sheers v. Philp.” ‘The cases cited 
in Mr. Phillipps’s work, are the following, and in the following 
order :—Jenkins v. Treloar, Hanbury v. Ella, Parry v. Fairhurst, 
Doe v. Edwards, Hemming v. Parry, Mash v. Denham, Howell v. 
Thomas, Ivey v. Young, Doe v. Errington, John vy. Currie, Adams v. 
Power, Cooper v. Whitehouse, Watkins v. Morgan, Hill v. Street, 
Frankum v. Earl of Falmouth, and Guest v. Elwes. Certainly a 
most remarkable identity of citation and arrangement ! 

Mr. Starkie is next arraigned for not having stated all the de- 
cisions upon the recent Statute of Limitations which are to be found 
in the Indexes. Considering that the majority of them have not the 
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slightest connexion with the subject of evidence, we should have 
been rather surprised to have met with them in Mr. Starkie’s book. 
In the same spirit it is elsewhere lamented, that the whole of Burn’s 
Justice is not to be found under such titles as Bastardy, Affiliation, &c. 

In treating of Prescription, Mr. Starkie has committed three capital 
felonies, of none of which shall we attempt to acquit him, but rather 
shall confess ourselves accomplices after the fact in the second of 
them. First, he has treasonably allowed the words “ ess objectiona- 
ble” to be printed instead of “ unobjectonable ;” secondly, he athe- 
istically opines, that the recent statute has not superseded the 
occasional necessity or convenience of pleading a non-existing grant 
or a prescriptive right; and thirdly, he has, of malice aforethought, 
cited Mr. Baron Parke’s admirable and valuable judgment in Bright 
v. Walker, well knowing that the learned judge has therein alluded 
with approbation to what Mr. Starkie said in a former edition of his 
treatise. Fie, Mr. Starkie! 

In the next place, and to conclude, for we are weary of this stuff, 
Mr. Starkie has not brought in the criminal statutes of July, 1837. 
Again we say, we should have been surprised to meet with them in 
a digest of proofs. ‘They have varied the punishment of several 
offences, but the proofs requisite for convicting parties charged with 
them remain as before. However in connexion with these statutes, 
it appears that Mr. Starkie has committed an oversight in not alter- 
ing his definition of burglary—the time within which that offence 
may be committed being no longer regulated by the amount of day- 
light, but being an invariable period of nine hours, viz. from nine in 
the evening to six in the morning. 

These are all of the “ graver charges,” from which the character 
of the second division of the critique, which is devoted to * minor” 
errors and faults of style, may be divined. We may spare our 
readers any further comment—the imputations upon Mr. Starkie’s 
character have been sufficiently refuted ; as to that of the critic, we 
fear, if we do not mistake the pen, that it is past the reach of advice 
or censure.—Cantabit vacuus coram latrone viator. 8. 
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We publish in the present number of our Journal, the 
opinion recently delivered by Judge King, in the case of 
Dalzell v. Crawford, on the Equity side of the Common Pleas. 
The case being one of very great interest from the still ex- 
isting novelty of the recent chancery powers of our Courts, 
as well as from the important principles investigated and de- 
cided by it, we scarcely deem any apology due to our readers 
for the space which it occupies in the Journal. It distinct- 
ly defines and establishes the nature and extent of the Juris- 
diction of the Court upon a subject of the highest magni- 
tude in Equity Jurisprudence, viz. the power to decree a 
specific performance of contracts. Judge King, with adeep 
and most laudable anxiety to attain to a correct decision up- 
on a question, where his decision must be final and conclu- 
sive, has brought to the task before him, the best powers of 
his able mind, and has consequently produced a result in 
every way worthy of it, and which, by its comprehensive 
views and strong reasoning, must necessarily carry convic- 
tion of its truth to the mind of every deliberate and unbi- 
assed reader. The other points determined in this case, 
though of comparative minor importance, are still of consi- 
derable interest, and contribute much to the value of the 
opinion ; which, it may be added, is drawn up with a force 
and clearness throughont, that precludes all misapprehen- 
sion and doubt of the author’s meaning. We had intended 
prefixing to the opinion a brief statement of the facts of the 
case, but owing to the space which it already demands, and 
as, in our view, they are abundantly presented in the body 
of the opinion, we do not thiak ourselves called upon, or 
justified, in trespassing upon our pages by any separate 
statement of them. 


Van Gace /.Cnarecns ® 


Datze.u, ) Common Pleas.—In Equity. fp 37~ 
US. , Term. 
CRAWFORD. j Decree made November 10th, 1842. 


This case arises under a Bill filed by the Plaintiff against the De- 
fendant to compel the specific execution of a contract for the sale of 
a house and lot of ground in the City of Philadelphia, entered into 
between the parties on the 8th of November 1840. It is presented 
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in the form of exceptions to the report of a master to whom it was 
referred, “to inquire and report whether a good title could be made 
by the plaintiff to the defendant of the messuage and lot mentioned 
in the pleadings.” Before the master, various objections were made 
to the marketable quality of the plaintifi’s title, all of which were 
decided by him in favour of the plaintiff. These objections have 
been reiterated in the exceptions taken by the defendant to the re- 
port. On the hearing, in addition to the objections taken before the 
master, the defendant insisted, that this Court possessed no jurisdic- 
tion to give the plaintiff the relief prayed for in his bill. The whole 
case has received from the Court long and anxious consideration. 
Being a case of the first impression in Pennsylvania, no analagous 
proceeding existing in any precedent ; and being aware, that our de- 
cree is final and conclusive between the parties, we have hesitated 
to pronounce judgment, until it was fully matured. On some of the 
points made by the defendant, particularly as to that which involves 
the vital question of jurisdiction, my mind has vacillated, and the 
opinion I have finally arrived at in support of the jurisdiction, if er- 
roneous, is not the error of a rash and hasty judgment, but the well 
intentioned result of much and anxious thought. 

The jurisdiction of this Court in Equity, to compel the specific ex- 
ecution of contracts, arises from one of the provisions of the 13th sec- 
tion of the act of 16th June 1836, “ relating to the jurisdiction and 
powers of Courts.” This section among other things enacts, “ that 
the Supreme Court, when sitting in Bank in the City of Philadelphia, 
and the Court of Common Pleas for the said City and County, shall 
have the power and jurisdiction of Courts of Equity, so far as relates 
“to the affording specific relief when a recovery in damages would 
be an inadequate remedy.” It is from this section our authority in 
the premises is derived, or we do not possess it at all. It is truly 
said by the Supreme Court, in Gilder v. Merwin, 4 Wharton, 540, 
to the binding authority of which, I unhesitatingly defer, “that the 
Legislature have by no means, conferred on us an universal or even 
a general equity jurisdiction, as seems to lave been conceived by 
some: on the contrary, equity jurisdiction has been dealt out to us 
at distant intervals, and in limited portions, and we cannot usurp a 
jurisdiction not granted, nor exceed the limits within which the Le- 
gislature has thought proper to prescribe it.” Hence, unless the ju- 
risdiction invoked, is not plainly and clearly given, we must refuse 

wf its,exereise, and_ refer the plaintiff to the remedies afforded by the 
past practice of iheComhiofwealth. 

» The whole question of jurisdiction, resolves itself into this proposi- 
tion: Is a recovery in damages in Pennsylvania an adequate remedy 
for the vendor of land where, as here, the cash payments by the ven- 
dee are to be made by instalments, and the property is sold subject 
to existing incumbrances? I think it proper to state the precise case 
before us, rather than attempt the solution of the more entangled 

roposition, whether this Court can compel the specific performance 
y the vendee of a contract for the sale of land, on a bill filed by the 
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vendor, where the object of the vendor is, to compel the immediate 
payment of the money price of the land contracted to be sold ina 
gross amount. Because if any doubt can exist as to the jurisdiction, 
under the head of specific relief, it must arise in this last case. 

The principles and grounds on which Courts of Equity proceed in 
compelling the specific performance of real contracts, are well ex- 
pounded by Sir John Leech, in Adderly v. Dixon, 1 Simons & Stewart, 
607. “ Courts of Equity decree the specific performance of contracts, 
not upon any distinction between reality and personality, but because 
damages at Jaw, may not, in the particular case, afford a complete 
remedy. Thus a Court of Equity decrees performance of a contract 
for land, not because of the real nature of the land, but because dam- 
ages at law which must be calculated upon the general money value 
of the land, may not be a complete remedy to the purchaser to whom 
the land may have a peculiar value. Soa Court of Equity, will not 
generally decree performance of a contract for the sale of stock or 
goods, not because of their personal nature, but because damages at 
law calculated upon the market price of the stock or goods, are as 
complete a remedy to the purchaser as the delivery of the stock con- 
tracted for; inasmuch as with the damages, he may purchase the same 
quantity of the like stock or goods.” The clause of the act of 16th 
of June 1836, is therefore but declaratory of the settled principles on 
which Courts of Equity have long acted, in the administration of 
specific relief. 

The distinction taken at the bar between the case of vendee and ven- 
dor, in which the jurisdiction was conceded as to the former but denied 
as to the latter, is not new. As early as May 1722, in the case of Ar- 
miger v. Clark, Bunbury Rep. 111, in the Exchequer, the Lord Chief 
Baron took the difference. “If,” says he, “a man comes for a 
specific performance as to land itself, a Court of Equity ought to 
carry it into execution, because there isno remedy at law; but if 
it is to have a performance in payment of money, they may have a 
remedy for that at law.” This doctrine seems to have been received 
with little favour. For in Lewis v. Lord Lechmere, 10 Mod. 503-6 
decided the same year, Lord Chancellor Parker refused to recognize 
it though strongly urged at bar, saying “ that the remedy the vendor 
had at law upon the article, was not adequate to that of a Bill 
in equity for a specific performance.” Sugden, chap. 4, sec. 3, 
treats this distinction as no longer existing, and asserts that if 
either vendor or vendee refuse to perform the contract, the other 
may bring an action for breach of contract, or file a Bill for a spe- 
cificperformance. In Witting v. Cottal, 1 Simons and Stewart 174, 
the Chancellor observes, “ that in equity the remedy between pur- 
chaser and vendor should be mutual.” In Adderly v. Dixon, 1 Simons 
and Stewart, 607, Sir John Leach says “ it had been settled by re- 
peated decisions, that the remedy in equity must be mutual, and that 
where a Bill will lie for the purchaser it will also lie for the vendor.” 
If mutuality isto be the criterion of jurisdiction here, as it clearly 
seems to be in English equity, then our jurisdiction in this Bill is un- 











20 DALZELL V. CRAWFORD. 


doubted ; for it is not denied to us in the case of purchaser against 
vendor. But if mutuality of remedy is too vague a standard in 
Pennsylvania, we have still left that of the adequacy or inadequacy 
of damages at law to afford a complete relief, and this point | regard 
as ruled against the adequacy of the remedy at Jaw, by an action 
either for damages for the sys of contract, or for the rec nan of 
the entire purchase money, by the case of Huber v. Burke, 11 Seg. 
& Rawle, 238. The whole course of the reasoning of the Court in 
that case, shows the difficulties under which our tribunals formerly 
laboured for the want of a Court of Equity, in order to fully carry 
out the respective rights and ob ligations of vendor and vendee on 
contracts for the pure hase and sale of land. What is perhaps most 
important in that case, as bearing on the one before us, is the difli- 
culty noticed by the Chief Justice in the way of an action brought 
by the vendor against the purchaser where the purchase money is 
payable by instalments. He observes, that “ it a rht possibly admit 
of a doubt whether the vendor after having recovered one instal- 
ment, could bring a second action on the covenant; or whether he 
would have to wait until all the instalments should be due,”’ a matter 
about which he declined intimating an opinion. Now the present is 
the case, not merely of payment by instalments but where the pur- 
chaser was to give his notes for these instalments. An agreement 
to give notes means negotiable securities. These, if the drawer is in 
good credit, the holder could turn into immediate means. An action 
of damages for the non-de livery of such notes or for the recover y of 
the amount of them when they would have sols if delivered ac- 
cording to contract, cannot surely be estimated as equal to the actual 
deliver y of the securities, ace ording - the terms of the contract. 
Such damages must necessar ily be calculated upon: conjecture, and an 
action would be no equivalent for the immediate delive ry of negotiable 
securities. But this is notall, for a fact in this case exists not in the view 
of the Supreme Court in Huhn v. Burke. The defendant made this pur- 
chase subject to a mortgage of $9000, to Elijah Vansyckle: for such in 
my opinion is the legal eflect of the agreement. In the case of Campbell 
v. Strum, 3 Watts 60, the plaintiff by articles of agreement had 
agreed to convey to the defendant a certain tract of land “ subject 
to the payment of the purchase money and interest now due to H.” 
and it was held that this created a covenant on the part of the de- 
fendant to pay the purchase money and interest. ‘The consequence 
of the purchase being made subject to this large incumbrance, would 
have imposed on the purchaser the obligation to indemnify the vendor 
from all liability arising from it had the contract been carried into 
eflect. Would “a recovery in damages be an adequate remedy” 
for the loss of such an indemnity as this? This, let it always be re- 
membered, is the test of the jurisdiction in all cases of specific relief. 
What data could a jury proceed upon in computing damages under 
such a head of demand. It is because of the vague, arbitrary, and 
undefined nature of such a remedy, and the total absence of any 
standard by which it can be meted out, that makes the relief in 





season 





DALZELL V. CRAWFORD. 21 


equity sought after. That tribunal severs all the involved legal knots 
in which the subject would be otherwise entangled, by the simple 
process of making the party recusant do that specifically, which he 
specifically agreed to do. A procedure which when practicable, is 
alike recommended by natural reason and by equal distributive jus- 
tice. On the whole case disclosed in the pleadings and proofs, lam 
of opinion, that” a recovery in damages would not be an adequate 
remedy for the assertion of the plaintill’s rights under the contract, 
and that consequently the exception to the jurisdiction has not been 
sustained. 

We are thus brought to the consideration of the other reasons 
urged by the defendant why our decree should not go against him. 
As these mainly arise from exceptions to the plaintiff’s title to land, 
it becomes necessary to look into the principles on which Courts of 
Equity in such cases grant specific relief; and what species of ob- 
jections to the titles to land are deemed by them as sufficient to in- 
duce a refusal of their interference. 

The specific execution of a contract in equity is not of absolute 
right in the party asking it, but of sound discretion in the Court. 
Hence it requires a much less strength of case on the part of the 
defendant to resist a bill to perform a contract, than it does on the 
part of the plaintiff to maintain a bill to enforce a specific perform- 
ance. 2 Story, 78, 79. 7 Vesey, p. 85. White v. Damon. In Clows 
v. Higginson, 1 Vesey & Beam, 526, it is said by the Vice Chan- 
eellor to be a plain and obvious principle, that a Court of Equity is 
not bound to interpose by specifically performing the contract. And 
although the subject and import of the written contract are clear, 
so that there is no necessity to resort to evidence for its construction, 
yet if the defendant ean show any circumstances, dehors, indepen- 
dent of the writing, making it inequitable to interpose for the purpose 
of a specific performance, a Court of Equity having satisfactory in- 
formation on the subject will not interpose. ‘This discretion is not 
however arbitrary, but exercised in a judicial manner according to 
established rules. 3 Atk. 187, 18 Ves. 111. 

As a natural result of this doctrine, has arisen that of marketable 
titles. A marketable title in equity is one in which there is no doubt 
involved either as to matter of law or fact; and such a title only 
will a purchaser be compelled to accept. Atkinson 3. It seems that 
a Court of Equity has no power in suits for specifice performance, 
except on the application and consent of all parties to direct an issue 
for the determination of a matter of fact; nor ean it without such an 
application or consent direct a case or an action for the purpose of 
satisfying itself on a matter of law. Roake v. Kidd, 5 Ves. 647. 
Prebole v. Boghurst, 1 Swint. 320. Sharp v. Adcock, 4 Russ. 375, 
Hence if doubts arise either as to fact or law involved in the title, 
and the purchaser be an unwilling one, as his consent cannot of 
course be had to an issue or a case, the Court therefore being de- 
prived of the only competent means of informing its conscience, is 
placed in the dilemma, either to take upon itself the decision of the 
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fact, or the law which it would do at the hazard of what might be 
afterwards determined in a Court of Law, or to refuse to interfere 
on behalf of the vendor; an alternative it is entitled to take on the 
principle that a bill for specific performance of a contract, is an ap- 
plication to the discretion of the Court, and a decree therefore cannot 
be claimed as a matter of right. Atkinson 9. In illustration of this 
doctrine, Lord Elden, in Stapleton v. Scott, 16 Ves. 272, remarks, 
that “ it has been held repeatedly that though in the judgment of the 
Court, the better opinion is, that a title can be made, yet if there is a 
considerable, rational doubt, the Court has not attached so much credit 
to its own opinion as to compel a purchaser to take the title, but leaves 
the parties to law.” ‘This distinction between good and marketable 
titles seems peculiar to Courts of Equity, being unknown in Courts 
of Law, where the question is absolutely title good or bad. Romilly 
v. James, 6 Taunton 274, 1 Marshall 592. The equity doctrine 
seems to involve this result, that no title will be forced on a purchaser 
which is not so free from difficulty as to law and fact, that on a re- 
sale an unwilling purchaser shall be unable to raise any question 
which may appear to a judge sitting in equity, so doubtful that a title 
involving it ought not to be enforced. These are settled doctrines of 
English equity, and seem to necessarily arise from the constitution 
of strictly equitable tribunals. ‘The urgent powers of these tribunals 
ought never be applied, in the exercise of any discretionary juris- 
diction, where doubts prevail as to the perfect soundness of the 
plaintifl’s claim; or apparent justice characterizes the defendant’s 
objections. The refusal to interfere does no absolutely repudiate the 
plaintifi’s rights if any he can establish. It only denies to him an 
extraordinary remedy, properly applicable only to cases in no respect 
equivocal. 

The doubts however which will operate on a Court of Equity are 
not doubts made up for the occasion; not based on captious, fri- 
volous, and astute niceties ; but such as produce real bona fide hesi- 
tation in the mind of the Chancellor. The doubts must, in the language 
of Lord Eldon, be “ considerable and rational,’”’ such as would and 
ought to induce a prudent man to pause and hesitate in the accep- 
tance of a title affected by them. 

Having thus ascertained the standard by which the objection to 
the plaintiff’s title in this case are to be weighed, let us as briefly as 

racticable examine them in detail. 

The first objection arises under a supposed defect of the writ of 
Alias Levari Facias, under which the interest of Augustus Willis 
and Mary his wife in the premises, was sold; and the supposed in- 
competency of the District Court from whence the writ issued to 
amend the defect. This interest became vested in Robert Patterson, 
who was the purchaser at Sheriff’s sale, through whom the plaintiff 
derived title to it. The defect consisted in the total absence of any 
description in the writ of the property sold, which was in this respect 
a blank. In this objection there is no sort of weight. First, be- 
cause the proceedings against Willis and wife being under their jeint 
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mortgage, the Scire Facias contained an accurate description of the 
mortgaged premises, and the defect in the subsequent Levari Facias 
could be fully supplied by it. The case of Small v. Mickley, 1 Rawle 
95, is direct to this point. There the writ of Venditioni Exponas 
was not returned at all, and the Court say that “ whatever of form 
or substance there can be in a Venditioni Exponas, may be made out 
of the Fi. Fa. and docket entries, aided by the common forms of 
office without the writ.” In the present we have even fuller mate- 
rials to remedy the supposed defect. We have the Scire Facias which 
precisely describes the mortgaged premises. We have the judg- 
ment on that writ which is in rem and specifically authorizes the money 
to be made from, and only from the mortgaged premises. We have 
the original Levari which contains the description of the property 
complete. We have the Alias Levari under which the sale to General 
Patterson was made, which directs the Sheriff to levy the judgment 
as before commanded ; and necessarily refers to the original on file. 
And finally, we have the Sheriff’s return and Deed duly acknow- 
ledged according to law, describing the property sold, and in all 
respects agreeing with the property described in the Scire Facias 
and original Levari. In Thompson v. Phillips, 1 Baldwin 272, it is 
said, “ that in this State the reception of an acknowledgment of a 
Sheriff’s deed is a judicial act, in the nature of a judgment of con- 
firmation of all the acts preceding the sale; curing all defects in 

rocess on its execution, which the Court has power to act upon. 
Vhen the acknowledgment is once taken, every thing which has 
been done is considered as done by the previous order or subsequent 
sanction of the Court, and cannot afterwards be disaffirmed collate- 
rally. The Court which directs the sale can alone judge of the le- 
gality of the acts done under its authority, and it follows that all 
questions arising under judicial sales when their validity is questioned 
in an ejectment, must be those of authority, not irregularity or error 
in awarding executions or confirming process or acts in pursuace of 
it.” But even if the District Court would have set aside this sale 
for the supposed defect in the Levari, the time for such action was 
before the acknowledgment of the Sheriff’s Deed. That Court would 
never have interfered after the property had passed through the hands 
of three purchasers. M‘Cleary’s case,3 Yeates 405. Blair v. Greenway, 
1 Browne 208. What would have been the action of that Court 
even if timely application had been made to it, may be inferred from 
the case of Owen v. Simpson, 3 Watts 87. There the writ of Fieri 
Facias was correctly indorsed, but the body of it referred to a dif- 
ferent suit. The writ was executed and returned by the Sheriff as 
if the contents corresponded with the indorsement; a venditioni 
issued, upon which the land levied on as the property of the defendant 
named in the indorsement was sold; all the proceedings in the suit 
were otherwise correct. It was held that the Fieri Facias was 
amendable, and that the purchaser at Sheriff’s sale acquired a good 
title. But we are not called upon to theorize as to what would have 
been the action of the District Court on the premises. For in point 
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of fact, on the 28th of November, 1840, twenty-five days after the 
date of the contract, and fifteen days after Mr. Crawford’s refusal 
to execute it on his part, the District Court permitted the supposed 
defective writ to be amended. ‘The power of that Court to order 
the amendment, was under the authorities of Owen v. Simpson, 3 
Watts 87, and Ordaneaux v. Prady, 6 S. & R. 510, undoubted ; 
and the time within which it was made had it been at all necessary, 
sufficiently prompt, not to have defeated the defendant’s alleged in- 
tention of occupying the house in the fall. On this ground I agree 
with the master, that no valid objection exists as to the. plaintiffs title. 

The second objection to the plaintifi’s title arises out of the mar- 
riage settlement of Mrs. Caroline Patterson, one of the parties through 
whom the plaintiff derives his title. On the occasion of her marriage, 
the estate of Mrs. Patterson then Miss Caroline Ellmaker, was con- 
veyed to a trustee to hold for her separate use, with power inter alia 
to change and alter “the whole or any part of trust estate by 
sales, transfers, purchase, or otherwise, and as often as the same 
should be done, that the monies or other property purchased there- 
with should be immediately taken and held upon similar uses and 
trusts to those first declared.” Under this last power, the ground rent 
originally existing on the lot in question was extinguished by the 
trustee, Mrs. Patterson signifying her assent by joining in the deed. 

The settlement of Mrs. Patterson differs trom settlements made 
by other married daughters of Mr. Ellmaker, in containing no ex- 
press clause, exempting the purchaser from seeing to the application 
of the purchase money. The question under this exception is, whether 
such liability exists. 

The holding of a purchaser from a trustee having power to sell, 
liable to the proper application of the purchase money, has nothing 
to recommend it to the Courts of this country. Our policy is to 
render titles to land as little embarrassed as practicable, and hence 
a Pennsylvania tribunal if it can have any leanings, they must be 
against any extension of a doctrine which interferes with the conveni- 
ent transmission of lands from hand to hand. Even in England where 
feudal restraints on the convertibility of land into money have not 
been entirely shaken off, the doctrine is by no means a favourite. 

Mr. Butler in his note to Co Litt, 200, B. sec. 12, seems to incline ' 
to the opinion that the admission of the doctrine has been more pro- 
ductive of inconvenience than real good: that it retards, and often 
absolutely impedes the progress of business, involves the parties in 
expensive and intricate litigation, and in other respects an useless ex- 
pense. In Balfour v. Welland, 16 Ves. 156, Sir William Grant 
declares the doctrine to have been carried further than any sound 
equitable principle will warrant. “ Where,” says he “ the act is a 
breach of duty in the trustee, it is very fit that those who deal with 
him should be affected by an act tending to defeat the trust of which 
they have notice. But where the sale is made by the trustee in per- 
formance of his duty, it seems extraordinary that he should not be 
able to do what one should think incidental to the right exercise of 
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his power: that is, to give a valid discharge for the purchase money.” 
In these views Judge Story in his Commentaries on Equity Juris- 
prudence, ch. xxx. coincides. He states correctly the general prin- 
ciple to be this: “that wherever the trust or charge is of a defined 
and limited nature, the purchaser must himself see that the purchase 
money is applied tu the proper discharge of the trust; but whenever 
the trust is of a general and unlimited nature he need not see to it.” 
Even where the trusts are defined and yet the money is not merely 
to be paid over to third persons, but is to be applied by the trustees 
to certain purposes which require on their part time, deliberation, 
and discretion, it seems that the purchaser is not bound to see to 
the due application of the purchase money. Story Com. on Equity, 
vol. 2,338, sec. 134. The case of Warmley v. Warmley, 8 Wheaton 
Rep. 422, is referred to as illustrating this doctrine. ‘There Judge 
Story delivering the opinion of the Court says, “ there is much rea- 
son in the doctrine that where the trust is defined in its object, and 
the purchase money is to be reinvested upon trusts which require 
time or discretion; or the acts of sale and reinvestment are manifestly 
contemplated to be at a distance from each other, the purchaser 
shall not be bound to look to the application of the purchase money ; 
for the trustee is clothed with discretion in the management of the 
trust fund, and if any persons are to suffer by his misconduct, it 
should rather be those who have reposed confidence in him than 
those who have bought under an apparently authorized act.” Do- 
ran v. Willshire, 3 Swanton 699; Wood v. Harman, 5 Madd. 358; 
Garnett v. Mason, 2 Brocken 234; Lenning v. Peyton, 2 Dessausure 
375, are cases which may be referred to as identical in principle 
with the present and from which may be extracted the axiom that 
whenever a trustee empowered to sell, is at the same time authorized 
and required to reinvest the avails of the trust property under the 
same trusts with which the original estate was clothed, the pur- 
chaser is discharged from all obligation to see to the proper applica- 
tion of the purchase money paid by him to the trustee. And it is 
difficult to perceive how it could practically be otherwise. Rein- 
vestments are eminently matters for the exercise of sound discretion. 
The failure of a due exercise of such discretion may involve the 
trustee in direct personal liability for a breach of trust. To coerce 
precipitate action by the trustee may be most deleterious to the trust 
fund; while to keep the purchaser in a state of suspended liability, 
until such reinvestment is properly made and duly secured according 
to the terms of the trust, would embarrass, if not totally nullify the 
whole power to sell. A more ingenious mode could hardly be de- 
vised of clogging the negotiability of trust property, and thereby 
depreciating its value than the establishing of such a doctrine. I 
will only notice the fact that the settlements made by the other 
daughters of Mrs. Elmaker, contained a clause expressly exempting 
purchasers from liability for the application of the purchase money, 
by saying that it can have no influence on the decree of this question. 
Accident, the employment of a more accurate or cautious draftsman 
4 
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in these instances; or the opinion of the drawer of this instrument 
that from the nature of this trust, such a liability could not exist and 
was not required to be provided against, might have produced the 
variance. But be these speculations as they may, these settlements 
were acts among strangers ; and according to the maxim, “res inter 
alios acta alteri nocere non debet.” 

In this exception according to my judgment, plaintiff has also failed. 

The third objection arises from the defect in the Power of At- 
torney, executed by Robert Patterson and wife to William Patterson, 
dated June 13th, 1840, by which the latter was authorized to convey 
the right of General Patterson in this ground, as purchaser at Sheriff’s 
sale of the interest of Augustus P. Willis and Mary E. his wife late 
Mary E. Ellmaker. The defect consisted in the certificate of the 
acknowledgment of the letter of Attorney by Mrs. Patterson, not 
setting forth that the contents of the instrument had been previously 
made known to her. 

I agree in opinion with the master, that this defect is cured by the 
Confirming act of the 16th of April 1840. The language is broad : 
“No grant, bargain, and sale, feefment, deed of conveyance, lease, 
release, assignment, or other assurance of any lands, &c. bona fide 
made and executed by husband and wife, and acknowledged by 
some Judge and authorized by law, &c. executed before the first of 
January next—shall be held or adjudged invalid or defective, or in- 
sufficient in law, by reason of any informality or omission in setting 
forth the particulars of the acknowledgment, &c.” ‘The only ques- 
tion under this law, is whether a Power of Attorney from husband 
and wife authorizing a third person to sell and convey specified land 
belonging to the husband, is “ an instrument of conveyance” of land, 
of which at this time of day, a doubt ought not to be entertained, if 
ever such a doubt would have been legitimate. Such has certainly 
been the received opinion and practice of the State, and a contrary 
doctrine could not fail to shake many titles and produce the most 
disastrous litigation. The question I consider too clear for argument. 

The last objection made before the master, arises from the cir- 
cumstance of the existence of an outstanding judgment against Elijah 
Vansyckle, the immediate owner of the property before the plaintiff, 
in favour of Abraham Piexoto. This was a judgment under an 
award of arbitrators for $1701 872, and while it subsisted was an 
abiding lien on the property, and so far vitiated the title. Satisfaetion 
was not entered on this judgment until the 26th of April, 1841, when 
it was released by Piexoto’s attorney. Of course when the defendant 
Crawford, refused to execute his contract, this judgment was in full 
operation, but it was satisfied before the hearing before the master. 
It is undoubtedly true that where an incumbrance is discovered, the 
vendor must discharge it before he can compel the payment of the 
purchase money at law or equity. But here the refusal by the de- 
fendant to execute his contract was general and without specifica- 
tion of the existence of this judgment as a cause of exception to the 
plaintiff’s title. From the evidence it is more than probable that the 
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existence of this judgment was an after discovery. For according 
to the testimony otf the defendant’s conveyancer, the objections 
made to the title arose from the supposed liability of the purchaser 
to look to the application of the purchase money, under Mrs. C. 
Patterson’s marriage settlement; from the supposed defect in the ac- 
knowledgment of General and Mrs. Patterson’s Power of Attorney ; 
and from the defect in the writ of Fieri Facias under which the in- 
terest of Mrs. Willis was sold. Not one word is said by this or any 
other witness, that this judgment was considered by either party. 
The negotiation actually fell through, by Mr. Crawford’s absolute re- 
fusal to complete the contract, before the parties had arrived at the 
point of searching for incumbrances. We all know that in the 
practice of Pennsylvania conveyancing, searching for incum- 
brances is the last step in the consummation of the bargain. A 
prudent conveyancer generally first has the deeds executed, and then 
examines for liens. ‘This is done to avoid the hazard of the entry of 
judgments or the recording of mortgages pending the negotiation. 
Sales are every day made of real estate charged with incumbrances, 
it being the intent and understanding of the seller to discharge them 
out of the purchase money on the completion of the sale. ‘To raise 
money to discharge such liens, (operating frequently as in the case 
of judgments on all the seller’s property ;) is often the chief induce- 
ment for the sale. It would be most unjust where the buyer has 
refused to accept the seller’s title from different reasons; that he 
should be at liberty when foiled in the exceptions actually made, to 
retreat behind incumbrances, not made the subject of exception, and 
which if they had been, might have been cleared off by the vendor. 
The true rule in such cases is found in the case of Hampton v. Speck- 
anagle, 9 Serg. & Rawle 212, which from having been concerned as 
counsel in it while at the bar, I know to have been vigorously con- 
tested. There the Court held, that where a purchaser had refused 
from other reasons than the existence of incumbrances to complete 
his purchase, the seller could recover damages for the purchaser’s 
breach of contract, if he was able to satisfy the jury that the incum- 
brances were of such a nature, that he could and would have 
removed them, had the purchaser been willing to accept a con- 
veyance. This is also the English rule. In Townsend v. Cam- 
perdown 1 Young & Jervis 449, it is held that although the estate is 
sold free from incumbances, and the abstract shows an amount of 
incumbrances exceeding the purchase money, yet it must be con- 
sidered that the seller can make a good title, and for this plain reason, 
that from the existence of such incumbrances, no fair inference can 
be drawn that the seller has neither the ability nor disposition to re- 
move them, if the purchaser is otherwise content to execute his part 
of the bargain. It would be a most unreasonable thing to ask a 
vendor to extinguish money liens on his land, until it was ascertained 
that the vendee would complete his purchase. In the nature of things 
this is a step immediately preceding the consummation of the final 
treaty. To maintain this doctrine might indeed subserve the advan. 








28 DALZELL V. CRAWFORD. 


tage of this defendant, but it would produce the greatest publick 
inconvenience. The existing practice of conveyancers has originated 


in the practical common sense of the business community, and is sus- 


tained by the soundest principles of law and the clearest dictates of 


distributive justice. ‘The rule of Specknagle v. Hampton, is the true 
one at law. Where the vendor of an incumbered estate seeks to re- 
cover damages fora breach of contract by the vendee, he must 
prove that he could and would have removed the incumbrances had 
the defendant kept his part of the contract. In Equity on a Bill to 
enforce specific performance, such a vendor must show that he 
could within a reasonable time have removed the incumbrances, had 
the vendee waived his other unsound objections to the title, and he must 
actually extinguish them before the Court compels payment of the 
purchase money. ‘The ability to extinguish is of course a question 
of evidence, but to my mind the evidence to that point is perfectly 
satisfactory. ‘The cash payment to be made by the defendant was 
$1500, within two hundred dollars of the amount of the judgment; 
he was to give the plaintiff two notes, one for five hundred dollars at 
six months, and another for four thousand dollars at eighteen month 

Are not here ample means to extinguish a judgment for seventeen 
hundred dollars, not payable instanter, being upon an award of arbi- 
trators appealed from. When to these w e add the fact, that in five 
months after the date of the contract, and before the hearing before 
the master, the judgment was actually satisfied, can any disinterested 
mind hesitate in coming to the conclusion that there are enough 
proofs in the case to show, that if Mr. Crawford had required the 


release of Piexoto’s judgment as a prerequisite to the acceptance of 


the plaintiff’s title, it would have been promptly done. The ex- 
istence of this judgment I do not think, under the circumstances 
disclosed by the evidence, furnishes any reason why the defendant 
should not now be called upon to execute his contract. 

Another and a most grave objection has been made on the hearing 
which was not mooted before the master. This according to equity 
practice is irregular. 4 Madd. 111, Brooke 5. Ina case like this how- 
ever, arising in the infancy of our Chancery jurisdiction, this strict- 
ness will not be adhered to; although its manifest convenience is 
such, that we shall expect it hereafter to be complied with. 

The objection amounts to nothing less than that a married woman 


in Pennylvania, cannot sell her land or bar her down by Power of 


Attorney, although such power is sufficiently acknowledged had it 
been a direct deed in which she had joined her’ husband. This ob- 
jection arises under the deed made by William Patterson, Attorney 
of Robert Patterson and wife, by which the interest originally of Willis 
and wife, and purchased by Robert Patterson at Sherifl’s sale, was 
conveyed to Dalzell the plaintiff. 

The present is the first instance in which this question has been 
directly raised in the Courts of this State, and is one if well founded 
calculated to shake many titles heretofore deemed good. It is true 
that in Swergart v. Burk, 8 Serg. & Rawle 299, it was ruled that 
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a Power of Attorney executed out of the State by husband and wife, 
and acknowledged before a Justice of the Peace, was not sufficient 
to authorize the Attorney so named to convey the wife’s lands in 
Pennsylvania by deed executed in pursance © f such power. But this 
decision was put not on the broad ground of the ineflicacy of a Power 
of Attorney by husband and wife to conv ey title to the wife’s land, 
but on the ground of the insufficiency of the acknow ledgment under 
the act of Assembly regulating the acknowledgments of Powers of 
Attorney for the conveyance of land in the State but executed out of 
it. ‘There is no intimation of a doubt by Court or counsel that if the 
power had been duly acknowledged by the wile, it would have been 
otherwise than sufficient. Sweigart v. Burk may therefore be fairly 
taken as an authority against the defendant’s position impeaching a 
conveyance by an Attorney duly constituted by husband and wife. 
Morgan v. Stell, 5 Binn, 305, isa case of the same character, as 
Sweigart v. Burk. There the snentiail was as to the validity of a 
deed exected by Nicholas Holliday, an Attorney in fact of Mr. and 
Mrs. Turner Camac, of land belonging to Mrs. Camac, after a sub- 
sequent power had been given to him jointly with Thomas Law and 
Benjamin Chew. ‘The case was ruled against Mrs. Camac, on the 
ground that the defendant was a bona fide purchaser without notice 
of the revocation of the first pow ver. The case was argued by Hop- 
kinson and Rawle for the plaintiff, and by Binney and Wallace for 
the defendant, and the opinions of Judges Tiighman, Yates, and Breck- 
enridge, given seriatim. In neither the arguments made or opinions 
delivered by these eminent personages, is the idea started, that Mrs. 
Camac’s power could give no authority to her Attorney to execute 
a deed of her land. An omission not likely to be made by such 
counsel and such a Court, if an objection of this character had been 
estimated as admissible. 

The language of the declaratory act of the 24th of February, 1770, 
in reference to deeds executed by f femes covert, and acknowlec Iged 
under a separate examination, is of the broadest and most extensive 
character, “ where any husband and wife shall hereafter incline to 
dispose of and convey “the estate of the wife, and of her right of, in, 
and to any lands, &c. it shall be lawful for the said husband and 
wife to make, seal, deliver, and execute any grant, bargain, and sale, 
lease, release, foefment, deed, conveyance, or assurance w hotnetnde, 


for the lands, &c. intended to be passed and conveyed.” And it de- 


clares that such deed or conveyance being acknowledged in the 
manner.prescribed, shall be “ good and valid in law to all intents 
and purposes, as if the said wife had been sole and not covert at the 
time of such sealing and delivery.” Now is not a Power of Attorne 

under seal, authorizing a third person to execute a deed of land be- 
longing to the constituents, an “ assurance in law!” The phrase, 
assurance, is technical. ‘The legal evidences, of the translation of 
property are called, says Blackstone, the common assurances of the 
kingdom ; whereby every man’s estate is assured to him, and con- 
troversies, doubts, and difficulties, are either prevented or removed, 
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4 Com. 294. The power from the principal and the deed from the 
Attorney in pursuance of it, are in effect but one instrument. In a 
community like Colonial Pennsylvania, where many of the proprietors 
of the svil were residents in the mother country, the eflicacy of con- 
veyances through attorneys was of vital importance. Hence by the 
third section of the act of 1750, for “ confirming sales of lands by At- 
torneys or agents, &c.” it was declared that all conveyances of lands 
made by virtue of any letters or Powers of Attorney duly executed, 
“should be good and eflectual in law, to all intents, construc- 
tions, and purposes, whatsoever, as if the constituent or constituents 
had by their own deeds, bargains, and acts, actually and really sold 
and delivered the same.’ It was then the settled practice of the 
Province for husband and wife to join in deeds conveying the wife’s 
interest in lands. (Daney v. ‘Turner, 1 Dall. 12;) and is not the pre- 
sumption irresistible, that the general and stringent terms of this law 
was iutended to embrace conveyances made by Attorneys created 
by husbands and wives. The first time from bar or bench I ever 
heard it questioned was on the argument of this case, and | am 
quite clear that it has no sound legal foundation to rest upon.* 

But if the objection was tenable, it was cured the moment it was 
made. Jt was not one of the objections taken by the defendant’s scrive- 
ner,nor was it urged before the master. From the fact that the moment 
that it was stirred here, a deed of confirmation was obtained from 
General Patterson and wife, it is probable, if not certain, the same 
thing could have on either of these occasions been procured by the 
plaintiff if required by the defendant. If in the progress of a suit for 
specific performance of a real contract, objections to a title are dis- 
covered, never made during the negotiation, the defendant cannot 
insist on such objections as excusing him from performance if the 
plaintiff is able and willing to re.aove them when first pointed out. 

In respect to the time of completing the contract, the modern 
doctrine in equity requires of a vendor asking its aid to compel spe- 
cific performance of a contract to show himself ready, prompt, and 
eager; and that therefore time alone is a sufficient bar to the aid of 
the Court. Due diligence is necessary to call the Court into activity, 
and when it does not exist a Court of Equity will not lend its assis- 
tance. But the rule is mutual and applies to both parties, and a pur- 
chaser will not be assisted when he has made frivolous objections to 
the title, and trifled or shown backwardness to perform his part of 
the agreement ; especially if circumstances are altered. Sugden, vol. 
1, 501, (9th ed.) Time unquestionably is regarded in Equity as of 
the essence of the contract, where from the nature of the estate, the 
uses to which it was intended to be applied by the purchaser, or from 
any thing else, it is shown so to have been regarded in framing the 
contract. In this case it is to be remembered that in the contract 
no time is specified when the title is to be completed. In such a 





* Note.—Since this judgment was pronounced, I have been referred to the case of Ful- 
weler v. Boughter, 15S. & R. 45, 55, in which the Supreme Court has ruled that a wife 
can convey her interest in lands by Power of Attorney, executed by her after a separa te 
examination. 
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case a reasonable time, having regard to all the circumstances must 
be accorded. And if we consider the objection tenable to the form 
of the Levari Facias under which Mrs. Willis’s interest in the ground 
rent was sold (the only objection made by the conveyancer having in 
my opinion any plausibility) the time taken by the plaintiff to remove 
it was not unreasonable even if Mr. Crawford intended an immediate 
occupation of the house as a residence. ‘The question as to the ma- 
teriality of time, can only arise in that class of cases in which legiti- 
mate objections are made to the plaintiff’s abstract of title, and the 
question occurs whether he has removed them in due season. But 
in my opinion there was no objection made that required amendment 
in this plaintiff’s title. The incumbrance was not mentioned, and 
could have been removed by the plaintiff. In this view of the case, 
the fact that the defendant purchased this house as a residence and 
desired possession at a convenient season, supposing it to be esta- 
blished cannot help the case. The only effect such a circumstance 
of personal convenience can have in any case would be the require- 
ment of the prompt removal of available objections made by the pur- 
chaser. But where the objections raised are such as are not deemed 
tenable, or such as a vendor is required to obviate, no equity in favour 
of the purchaser can be raised from them. And as has been shown, 
the only objection raised of any value was corrected soon enough to 
leave defendant still obliged to perform his contract. 

The last matter for consideration is, whether the defendant’s ex- 
ceptions to the plaintiff’s title, taken in conjunction with the opinions 
of his scrivener and counsel, regarded separately or in the aggregate, 
exhibit one of those titles, which though not positively bad, yet are of 
that doubtful character, which a Court of Equity in the exercise of 
a discretionary jurisdiction will not force on an unwilling purchaser. 
For the purpose of this defence, it is sufficient, that the latter should 
be established. 

The cases in which Courts of Equity have refused their aid to a 
vendor, where they have considered his title good though disputable, 
are cases of real and serious difficulty, such as Moulion 2 Piere Wm. 
198; Chapman v. Smith, 1 Brown 75; Cooper v. Denn, 1 Ves. c. c. 
165, Stapleton v. Smith, 11 Ves. 272. The doubt to have this effect 
must be what Lord Eldon in Stapleton v. Scott, 11 Ves. 27, calls 
“a considerable, a rational doubt.’ ’ The danger of lending too ready 
an ear to such objections are well observed upon by Lord Eldon 
in Vancover v. Bliss, 11 Ves. 465. Speaking of the practical 
working of the equity doctrine of doubtful titles, he observes: “ It is 
scarcely possible to represent the difficulties that have arisen from 
it; especially when persons under the discription of land-jobbers are 
going about looking for these things, and persons imprudently enter 
into contracts with them. Whenever a contract is made for the 
purchase of land, though no doubt has ever been entertained upon 
the title, no one thinking of disputing it, if the purchaser has a good 
bargain he overlooks all these objections; but if he finds he cannot 
sell the estate as well as he wished, or cannot enjoy it to his satis- 
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faction, the first thing is that the abstract goes to some one for the 
express purpose of finding out objections and opinions are given on 
both sides. | feel great concern for the owners of this sort of pro- 
perty. The consequence is not only the misery arising from the 
uncertainty, whether that which they have been enjoying with hap- 
piness and upon which their families are subsisting is their property ! 
but it is an invitation to all who may fancy they have an interest in 
it to make an attack.” Although neither to this respectable de- 
fendant nor to his advisers could these remarks be justly applied, nor 
are they so intended, yet how true they are in the abstract; how 
strongly do they admonish this Court not to let their feelings usurp the 
place of their judgments in a particular case , and thus let in a flood 
of evils to the general publick. 

The circumstance so warmly dwelt upon during the argument, that 
the defendant’s scrivener and counsel objected to this title, is of no 
other weight than as requiring of us a more careful scrutiny, before 
we adopt what others whose opinions are of unquestioned value have 
repudiated. To this legitimate extent it has been considered, and in 
some respects is the cause of the excessive elaboration of this judg- 
ment. But as a substantive reason in favour of the defendant it 
cannot prevail. In Deverell v. Lord Bolton, 18 Ves. 506, Lord Eldon 
ruled that “ where an abstract is laid before the counsel who approves 
the title, his approbation is not to be taken as against the person con- 
sulting him as a waiver of all reasonable objections, for the Court 
cannot compel a specific performance on ground of an opinion that 
it may think wrong.” If this is true where the opinion of counsel is 
invoked against a purchaser, it must be as true where it is offered 
in his support. In both instances the Court must decide for itself, and 
while they may respect the source from which an opinion may issue, 
the conscientious conclusions of their own understandings must be the 
bases on which their judgments must be predicated. While I sincerely 
regret the effect of this opinion on the interests of the defendant, yet 
being my judgment the plaintiff has the right to demand it. On the 
whole case I am of opinion, that no such exception to this title has 
been shown as would justify a Court of Equity in refusing a decree 
for a specific performance. ‘There must be a decree accordingly. 


The Court doth order and decree that the agreement en the pleadings mentioned, dated 
the third day of November, 1840, be specifically perfurmed and carried into execution. 
And it is ordered that it be referred to Joseph A. Clay, Esq. as Master, to inquire and re- 
port what sums of money have been paid hy the complainant for taxes and water rents of 
the premises in the said agreement mentioned, accruing since the said 3d of November, 
1840. and for interest on the mortgage hereinafter mentioned, accruing since the said day, 
and for necessary repairs of the said premises since the said day. And upon the plaintiff 
executing and delivering to the defendant a proper conveyance of the estate and premises 
contained in the said agreement, subject to the incumbrances therein mentioned, to wit, a 
mortgage for $4700, dated May 1st, 1827, from James M‘Clurg to William Chamberlain; 
and also a mortgage for $4,300, dated July 31st, 1840, from the plaintiff to Elijah Van- 
syckel—such conveyance to be set:led by the said master if the parties differ about the 
same —It is ordered that the defendant do pay to the plaintiff the sum of $6000, the pur- 
chase money, and what the master shall report to be due to the plaintiff as aforesaid, on 
the amounts aforesaid, and the parties are to be at liberty to apply to the Court as they 
shall be advised. 

Counsel for pl’ff. Peter M'Call, F. W. Hubbell—for def ‘nt. John Sergeant, W. B. Reed. 
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DONATIO MORTIS CAUSA. 


The Donatio Mortis Causa is of rare occurrence. When a case 
does arise it is usually accompanied by a variety of peculiar cir- 
cumstances. It has hence happened that many most important and 
interesting points on this branch of the law remain unsettled. The 
general dicta in most of the elementary books, drawn from the older 
cases, have undergone in later times considerable modification. To 
the brief discussion of a few questions it is our intention to invite 
the reader. 

It may be useful to premise a short synopsis of what appears to 
be settled. 

Avoiding in the definition every thing involving controversy, a 
donatio mortis causa may be described to be, a gift of a personal 
chattel made by a person in contemplation of death, subject to an 
express or implied condition that if the donor survive the donee, the 
gift shall be void. It found its way into the Common Law from the 
Romans, who themselves are said to have derived it from the Greeks. 
Embellishing a dry subject by an excursion to classic ground, we 
are referred to a passage in the seventeenth Book of the Odyssey, 
where Telemachus presents his friend Pirceus with the gifts and 
treasures of the Spartan king, in contemplation of his approaching 
contest with the Suitors. 


‘Tf death to these, and vengeance heav’n decree, 
Riches are welcome then, not else, to me. 
Till then, retain the gifts.”’ 


Bracton incorporated most of the doctrines of the civilians on the 
subject into his Treatise de Legibus Anglia, but no printed case in 
law or equity is to be found prior to the Statute of Frauds. At Com- 
mon Law little difference existed in effect between a gift causa 
mortis and a nuncupative will, except that actual immediate tradition 
of the chattel most usually accompanied the former, and that it gave 
rise to a claim not from or through, but against the executor. The 
same measure of evidence was required to establish both. Since 
that statute a broad line of distinction has become visible, a number 
of circumstances and a new measure of evidence being necessary in 
the case of a nuncupative will, while these species of gifts were left 
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entirely untouched by the statute, and suffered to remain as before. 
This, Lord Hardwicke, Lord Eldon, and other distinguished judicial 
characters have much lamented, and it is certain that every case of 
this kind calls for very clear and satisfactory proof. All the minutiz 
of such transactions are to be examined, and the evidence thoroughly 
sifted, as by parol gifts of this nature the door is open to just such 
frauds and perjuries as the statute undoubtedly intended to prevent. 
Still it is only for the legislative power to interpose. Judges must 
take the law as they find it, and make the best of it. It is not their 
province to provide a remedy, and it is well that it is not; for it 
should never be lost sight of for a moment that judicial legislation is 
ex post facto legislation. 

It was a disputed point among the Roman lawyers, whether this 
donation was to be resembled to a proper gift or a legacy. It ap- 
pears to have been settled finally in favour of its testamentary cha- 
racter. It resembles a legacy in some respects but has many points 
peculiar to itself. Like a legacy, it is revocable at the will of the 
donor, and in general the mere resumption of possession by the donor 
will amount to such a revocation. It is liable to the debts of the 
donor, but it would seem upon principle, although no decision or even 
dictum to that eflect is to be found in the books, it shall wait till all 
the assets of the testator including specific and pecuniary legacies 
are exhasuted, before it is made liable for the debts. Indeed no case 
has occurred involving directly the question of its liability for debts, 
but the law seems clear. It reverts to the donor by the death of the 
donee before him. It differs from a legacy in the circumstance of 
immediate tradition of the subject-matter to the donee or some 
one for his use. It is a gift in prasent: to take effect in futuro. It 
does not require probate in the Ecclesiastical Court. It does not 
wait for the assent of the executor, nor need it be proved by more 
than one witness. The civil law however required five witnesses, 
bnt a plurality of witnesses to a fact is not consistent with the ana- 
logy of the Common Law, and is necessary in no civil case except 
by the express requirement of some statute. 

It differs from a gift inter vivos in its revocable character, and its 
being subject to debts, which a bona fide gift accompanied by de- 
livery of possession, by a person not indebted at the time, nor in im- 
mediate prospect of future indebtedness, is not. It is distinguished 
also by the peculiar condition which is indispensable to its taking 
effect in this particular form, that if the donor recover it shall revert. 
Such a condition however arises by presumption of law, wherever 
the gift is made in ezxtremis.. By the civil law, in case the donor 
recovered, it returned to him with the intermediate profits.— 
Nam deficiente conditione, a principio nihil actum fuisse videtur. 
The gift is but inchoate, not perfect until death ; the condition failing, 
it is as though the gift had never been made. 

1. Is it necessary that the gift causa mortes should be made in the 
last sickness of the donor ? 
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By the Civil Law it certainly was not necessary. It is enough, 
says Vinnius, if the donor be moved to the act sola cogitatione morta- 
litatis. Cum quis nullo presentis periculi metu contenitus sed sola cogt- 
tatione mortalitatis donat. That the English law is not so broad, may 
be gathered from the authorities though they are contradictory, 
unsettled, and the point has never been solemnly and expressly de- 
cided either in this country or in England. In Blount v. Burrow, 
(1 Ves. jr. 546, S. C. 2 Bro. ch. R. 71,) the Court was of opinion 
that the objection that it was not stated in the last illness was fatal; 
but the counsel for the exceptions saying he apprehended according 
to the cases, it was not necessary that should appear, and that it did 
not appear in Hill v. Chapman, an issue was directed to try whether 
this was donatio causa mortis. Hill v. Chapman, (4 Bro. Ch. Rep. 
612,) is imperfectly reported. How long before the death of the 
donor, the donation was made is not stated. The counsel in support 
of the gift take the position in argument that it need not be in ez- 
tremis. And the reasons of the judgment of the Court in favour of 
the donee are not given. Sir Thomas Plumer, (Walter v. Hodge, 
2 Swanst. 97) appears to acquiesce in Hill v. Chapman, and to hold 
it not necessary that the donation should be made in the last illness 
of the party; it is sufficient if it be made in contemplation of death 
and on the conditions stated. Smith v. Smith, (2 Stra. 955,) was a 
case where from the facts it is to be inferred that the donor was not 
in his last illness or in truth in any illness. The point was not made 
and the case was ruled in favour of the gift upon the question whether 
there was any delivery. It has been remarked of this case by C. J. 
Gibbs, (7 Taunt. 224,) that it is altogether a confused one and not to 
be depended upon. On the other side we have the express opinion of 
Sir Joseph Jekyll, (Miller v. Miller, 3 P. Wms. 356,) that gifts of 
this kind are not good, unless made by the party in his last illness. 
This however, was a mere obiter dictum, for in that case the donatio 
was within an hour of the donor’s death. With him or perhaps 
taking the cue from his opinion, most of the elementary writers make 
the last illness of the party of the essence of the gift, by incorporating 
it into their definition, (2 Bl. Comm. 514, 1 Roper on Legacies; 
Toller on Executors.) Swinburn who drew more immediatel 
from the civil law is the other way, (Swinb.) In this country C. i 
Tilghman and Chancellor Kent have added the weight of their opi- 
nion in the definitions they have given, (3 Bin. 366, 2 Kent’s Com. 
359.) Chancellor Kent has added some qualification, and appears 
to adopt to a certain extent the doctrine of the civilians. ‘Such 
gifts,” he says, “are conditional like legacies, and it is essential to 
them that the donor make them in his last illness, and in contempla- 
tion and expectation of death, and with reference to their effect after 
his death, and if he recovers the gift becomes void. The apprehen- 
sion of death may arise from infirmity or old age, or from external 
and anticipated danger.” 

It would perhaps be hazardous to say after this view on which 
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side is the weight of authority. If we turn from this troubled current 
to the usually clear and gentle stream of principle, where shall we 
find the chart to guide us? It might be urged with much apparent 
force, that in a case of this character we are to look for the solution 
of the difficulty to the Civil Law, whence the whole doctrine took 
its rise. It seems admitted on all hands that would at once settle 
the point.* But the civillaw is with us but a code of written reason, 
a never failing spring of the philosophy of jurisprudence, indeed, yet 
not of any binding force even in cases where its doctrines have been 
generally incorporated by our earliest writers. And again there is 
nothing to show that by our law an ordinary gift inter vivos cannot 
be upon condition. And if it can, it remains to be proved that 
there is any thing illegal in this particular condition that the donee 
survive the donor. In Drury v. Smith, (1 P. Wms. 404,) Lord 
Chancellor Cowper used this language: “ He (the donor) might in 
his life time, after the making of his will give away any part of his 
estate absolutely, and by the same reason might notwithstanding the 
will, give away any part thereof conditionally.”+ Perhaps such a 
transaction might be considered as a loan to become the donee’s 
absolutely upon the death of the donor, and there is a case that looks 
that way. ( ) As we have seen, where the 
donation is in the last illness of the donor, and there is no condition 
expressed in words, the law will presume the condition. (Walter v. 
Hodge, 2 Swanst. 97. Gardun v. Parker, 3 Madd. 184. Blount v. 
Burrow, 2 Bro. Ch. Rep. 71.) The doctrine of these cases would seem 
strongly to imply that where it is not in the last illness, the condition 
should be expressed, and of course that a gift accompanied with such 
express condition would be good. We will not leave this question 
to the reader, before observing on the other hand that the Courts 
have strongly set their faces against these gifts, and are disposed 
whenever they can to restrict them within the narrowest limits. And 
besides, it is worthy of remark that there is one inconvenience at- 
tendant upon these kinds of gifts peculiarly obnoxious to the spirit of 
our decisions. Possession in the donee holds him out to the world 
as the absolute owner of the chattel, while it would continue entirely 
subject to the control of the donor, revocable by him at his pleasure, 
and in case of the death of the donee would revert free from his 
debts. Such considerations as these and the unsatisfactory character 
of the adverse cases would, in all probability, induce our Courts to 
confine it to cases of last sickness. 

An interesting question would then arise as to what should be 
considered the last sickness of the party. In Prince v. Hazleton, 
(20 Johns. 513,) Chancellor Kent says, “ There is a very close ana- 
logy between these nuncupative wills and a gift upon the death-bed, 
or a donatio causa mortis, and these gifts are defined by the Court 

* Note to Sprately v. Wilson, 1 Holt. 10. 


+ A mere gift inter vivos, upon conditions it is true, would not be revocable at the will 
of the donor. 
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of Chancery in Hedges v. Hedges,* in the very terms of a proper 
nuncupative will. A donatio causa mortis is where a man lies in 
extremity or being surprised with sickness, and not having an op- 
portunity of making his will, but lest he should die before he could 
make it, he gives with his own hands his goods to his friends about 
him; this, if he dies, shall operate as a legacy, but if he recovers 
then does the property revert to him.” After an able examination 
of authorities, he concludes that it was necessary at Common Law 
that a nuncupative will should be made in extremity and where there 
was no opportunity of making a written will, and holds the same 
doctrine to exist now by construction of the words /ast sickness in 
the Statute of Frauds. “If nuncupative wills,” says he “can be 
permitted at all in the cases of chronic disorders, which make silent 
and slow, but sure and fatal approaches, it is only in the very last 
stage and extremity of them. In no other period can such a dis- 
order be deemed within any reasonable construction of the Statute 
of Frauds, a man’s last sickness.’”” The same doctrine in relation to 
nuncupative wills, has been adopted by the Supreme Court of Penn- 
sylvania, (case of Priscilla E. Yarnall’s will, 4 Rawle’s Rep. 65.) 
Now certainly if this was the law in relation to nuncupative wills, 
before the Statute of Frauds, it is a weighty argument that donations 
mortis causa which at Common Law stood much upon the same 
footing as nuncupative wills and were left untouched by the statute, 
should follow the same rule. Yet it will be curious to observe how 
strong an implication to the contrary seems to run through most of 
the cases. 
(To be continued.) 


COMMONWEALTH 
vs. BERKS COUNTY. 
ADOLPH HATSFIELD. 


The following opinion was delivered in this case by Judge Banks. 

Adolph Hatsfield was convicted of murder in the second degree, at 
a Court of Oyer and Terminer in, and for Berks County. On the 
12th of August, 1830, he was sentenced to the Penitentiary for the 
period of twelve years. 

On the 8th of April, 1835, he was pardoned by the Governor, upon 
the condition, that he would leave the State of Pennsylvania, forth- 
with, and never return to said State. He did not leave said State, 
notwithstanding he received said pardon, and was liberated from his 
said imprisonment by virtue of it. He is now in this County, and an 
application has been made to this Court for a rule against him to 
show cause, why a warrant should not be granted, so that he might 





* Prec. in Ch. 269. 
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be arrested, and remanded to the Penitentiary under his former 
sentence, 

The questions involved in this application are of great importance 
and much delicacy. ‘The respectability of the co-ordinate branch 
of the government upon an act we are called upon to review, and the 
deference which we entertain for it, add much to the difficulty of the 
task, which has so unwelcomely fallen upon us. That we have had 
the assistance of most able and learned arguments to aid us in our 
inquiries, and that the opinion which is now to be delivered has been 
weighed with all proper solicitude, and matured after the most solemn 
deliberation, is a source of much consolation. 

If by the Constitution of the State, the condition contained in this 
pardon is valid and binding, it is the duty of this Court to bow with 
respectful submission to it. If it is unknown to the Constitution and 
therefore void, and the pardon absolute and unconditional, it is equally 
the duty of this Court to say so, and thus perform that task which the 
peolpe of Pennsylvania have assigned to the judicial depatment of 
this government. 

By the Constitution of this Commonwealth, the Governor has 
power “to remit fines and forfeitures, and grant reprieves and 
pardons, except in cases of impeachment.” It will be conceded that 
in England a pardon may be conditional, and that this condition may 
be either precedent or subsequent. There pardon is an act of grace, 
the granting of which is the most amiable prerogative of the crown. 
In the exercise of this power the King may dictate the terms. He 
has not only the power to mitigate and soften the rigour of the law 
by granting a pardon to him, who in his judgment, merits an ex- 
emption from punishment, but he may take equity notice of all the 
circumstances of the case, and grant it on such terms and under 
and subject to such conditions and restrictions, as may be in accor- 
dance with his own notions of justice and propriety. 

Our Executive cannot move in so enlarged a sphere in his ex- 
ercise of the pardoning power. ‘Therefore doctrines drawn from 
English authorities, have not any very great force on this question. 

In the States of New York and South Carolina pardons have 
been granted on condition, and it has been held in each State by 
their respective Courts that the conditions were binding. The Con- 
stitution of each of these States authorized the granting of pardons 
under conditions and subject to restrictions. Therefore these au- 
thorities do not rule this question. 

In the Courts of Virginia it has been held, that conditions in a 
pardon were void. ‘The Constitution of that State on this subject 
was in terms the same as ours. ‘Thus, if the weight of authority is 
not against the validity of the condition in this pardon, it is not in 
favour of its validity. I am not aware that this question has ever 
been decided in this State. I will therefore approach it in the ab- 
sence of authority. This Court is called upon for an exercise of 
judicial power. Whether Adolph Hatsfield was or was not a fit subject 
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for executive clemency, is not the question upon which we are to 
pass. That was a subject proper for the consideration of the Exe- 
cutive. He did grant to him a pardon of his crime upon condition 
that he would leave the State of Pennsylvania forthwith, and not 
return to the same at any time thereafter, under any pretence what- 
ever. On these conditions he was pardoned. 

It then comes back to this question—Is the pardon void, because 
the condition has been broken, or merely nominal because the con- 
dition has never been performed? This is strictly a question arising 
under our State Constitution. We must therefore take that instru- 
ment for our guide. Having adopted it as the criterion by which 
this matter must be tried and adjudged, I proceed to its discussion. 

It is one of the greatest excellencies of our institutions, that the 
appropriate punishment for every crime is determined and fixed by 
law with absolute certainty. The degree and extent of punishment 
is left in some instances to the discretion of the Court, but the species 
of punishment is in all cases defined. In this the Court and the jury 
have no discretion. Over this subject they have no power or juris- 
diction whatever. The Court can but pronounce the sentence of 
the law, and none other. If it does pronounce any other, it will be 
error, for which the sentence will be reversed. ‘These are plain pro- 
positions. 

‘The Executive of this Commonwealth has no authority to diminish, 
enlarge, alter, or commute punishment. He may approve or disap- 
prove of the law creating or fixing punishment when it has passed 
both branches of the Legislature. Having done this his power is 
exhausted, and he cannot further interfere with the subject. After 
this is done his power is that of pardoning the crime singly. In the 
language of the Constitution he has the power “ to grant pardons ;” 
he cannot commute punishment nor can he nullify it, except by 
pardoning the crime. He can relieve from punishment in no other 
way, and on no other terms. It is with the crime that he is to deal. 
It is over this, that he has jurisdiction. A pardon reaches the crime. 
This being pardoned, the punishment ceases by operation of law. 

At the time this pardon was granted, exile or banishment from the 
State was unknown to our Criminal Code as a punishment. It is 
at this time unknown to it as a punishment of the crime of which 
Hatsfield was convicted. It is not to be found in our present penal 
code. Banishment would bea sentence which no Court in this State 
could pronounce—a punishment which no law inflicts. It is a restraint 
of personal liberty, which is not warranted by any law in force here. 
The right and power of residing in whatever State of this Union he 
may choose, is precious to every man. It is one that cannot be 
abridged at the mere discretion of our Executive magistrate, without 
the explicit authority and permission of law. 

It has been argued that a pardon is a deed, to which delivery is 
essential, and that if the conditions do not please the convict, he 
need not accept of it. This may be true, and to a certain extent it is 
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so. If the condition is not recognized by law, is he bound “ 
Does his consent regardless of law, make the condition binding 
its validity is founde vd on consent alone, the pardoning power ies 
be used for very singular and oppressive purposes. ‘The condition 
might be added, that ‘the | verson pardoned should change his political 
or religious creed ; or that he should not vote at elections, or that he 
should vote for a particular candidate, or that he should give his 
property to a particular church, or to a particular person. If the 
condition is dependent for its efficacy upon consent alone, that con- 
sent when given would make any of these conditions binding. If 
the condition that the individual shall leave the state be binding, one 
that he should leave a particular town, township, or county, would 
be equally so. So it would in that he should not live in his own 
house, or on his own farm, or that he should follow a particular trade, 
or that he should not get married, or that he should marry a par- 
ticular person. I repeat, that if the condition derives its binding 
efficacy from consent alone, irrespective of law, and in the absence 
of law, any or all of these conditions would be valid and binding, if 
inserted in a pardon which was accepted by the convict. If the 
condition that he shall leave the State is rendered binding by con- 
sent, why may not one that he shall not leave the State be so like- 
wise, or that he shall not go out of a particular county, township, or 
town, or that he shall live on a particlular farm, or in a particular 
house. It. may be said that this is pushing the argument to an ex- 
treme point. It is so, but this is the way to test the soundness of 
the principle. I therefore do not think that consent alone, will render 
any and every condition binding. 

Personal liberty is a right which is esteemed most dear. It is 
a natural right, and is not the subject of barter or sale. By the ninth 
section of the ninth article of the Constitution of this State, it is pro- 
vided, that no man can be deprived of his liberty, “ unless by the 
judgment of his peers, or the law of the land.””, When Hatsfield was 
in the Penitentiary he was deprived of his liberty by the “ judgment 
of his peers and the law of the land.” A jury of his country who 
were his peers, had rendered a verdict against him, and the Court 
which had jurisdiction of the case had pronounced against him the 
sentence of the law. But how is it since this pardon was granted 
to him. By its condition his liberty is restrained, not absolutely to 
be sure, but to a certain extent only. This restraint is one volun- 
tarily susbtituted by the convict and Executive, in lieu of that which 
had been imposed upon him by law. It can be viewed in no other 
light. It is a partial restraint voluntarily assumed in the place of that 
Penitentiary confinement under which he had laboured. It is never- 
theless restraint of personal liberty. He is by the condition, if it is 
binding, restrained of his liberty in some degree. Where, I ask is 
the judgment of his peers or the law of the land, which warrants 
this deprivation? The sentence of the law is revocked, and the 
crime being pardoned is rendered altogether powerless. Is it to be 
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said that this restraint is founded in choice? What is this choice? 
Is it that of being a felon or a citizen? To be in the Penitentiary or 
out of the State! Is the choice thus made in accepting this pardon 
binding? This brings us back to the point of our departure. If he 
had the right to make the choice to leave the State, may he not now 
lawfully choose to return to it or remain in it. 

As long as he was found in the performance of the condition ac- 
cording to the argument, he would have enjoyed all the rights and 
immunities of a person who had been fully and absolutely pardoned. 
During this time he would have been entitled to all the privileges of 
citizenship. The moment he returned to the State he would be 
visited with all the disabilities and inflicted with all the penalties of a 
convict. They would then fasten upon him with all the force and 
energy which they possessed before his pardon was granted. This 
would indeed be a most singular interchange of the attributes of 
mercy and punishment. If the crime was expunged by a pardon, 
was it not to our laws gone for ever, and as far as human tribunals 
are concerned deprived of the power to work him any personal injury. 

If he had left the State and acquired citizenship in a sister State, 
might he not successfully bring into his crime the provisions of the 
second section of the fourth article of the Constitution of the U. States, 
and which reads thus: “ The citizens of each State shall be entitled 
to all privileges and immunities of citizens of the several States.” 
If after his pardon he had gained citizenship in another State, I ask 
whether there is not sufficient virtue and power in this provision to 
secure him from the bolts, bars, grates, and chains of the Pennsylva- 
nia Penitentiary? If there is not, this alternation of the rights of a 
citizen, and the disabilities of a convicted felon, would present him 
as a most singular anomaly in society. One day his pardon would 
be conclusive evidence of his freedom from punishment for this 
crime, and the next day it would be as conclusive evidence of his 
liability to punishment for it. It will, I presume, be freely conceded 
that this part of the Constitution was intended to secure, and does 
secure to a citizen of one State, free ingress to, and regress from 
any other State—that it guarantees to the citizens of one State all 
the privileges and immunities of citizens of every other State. If 
Hatsfield had become a citizen of another State, how can the force 
of the argument be met. The argument may be founded on an ex- 
treme case, but it is nevertheless one that might occur, and is there- 
fore a fair test of the validity of this condition. 

By the second section of the fourth article of the Constitution of 
the United States, it is provided that “a person charged in any State 
with treason, felony, or any other crime, who shall flee from justice 
and be found in another State, shall on demand of the Executive 
authority of the State from which he fled, be delivered up to the 
State having jurisdiction of the crime.” This binds the Executive 
authority of the State to which the criminal may have fled to give 
him up for trial, but there is no provision found in this instrument 
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binding the authorities of one State to receive the convicts of another ; 
nor authorising the authorities of one State to send its convicted 
felons into another State. Such a thing was not thought of, nor do 
I think that the doctrine that one State might send its convicted as- 
sassins, incendiaries, and robbers into another State, would have 
found many advocates among the framers of the Constitution. It is 
in my judgment at variance with all our Institutions. It is against 
good policy. It is a gross violation of that good faith which is due 
by the authorities of one State to the people and authorities of the 
other States. The common sense of all our people would revolt at it 
as an act of deep and lasting injustice. Nor do I think that the 
pardoning power confers this authority upon our Executive, either 
directly or by implication. He cannot send persons into any other 
State as convicts. He sends them there as pardoned of crime—as 
persons against whom the criminal laws of the State have no de- 
mands—as persons meriting Executive clemency—as persons for 
whose offences the legal atonement has been made, and on whom 
the vengeance of the law has no claims. A pardon restores all the 
mutilated or lost rights to the convict. If the convict is not fit to live 
with our citizens and mingle in our social and political affairs, he is 
not fit to live with the citizens of any other State, and take part in 
the social or political duties pertaining to citizenship. If the crime 
is pardoned at one time, it must necessarily be always pardoned. 

In the twenty-fifth section of the ninth article of our State Con- 
stitution we find the doctrine, that “emigration from the State shall 
not be prohibited.” If all branches of our government by their united 
action cannot prevent emigration, is it to be supposed that the Exe- 
cutive can of his own mere motion, compel any one to emigrate. 
Can he impose emigration upon any one by way of alienated punish- 
ment, even with his own consent, without law or authority of law ? 
Is it a subject about which the Executive and convict can make a 
binding contract even by deed? After all, it is the substitution of one 
kind of punishment and disability in lieu of another. This punish- 
ment if not forbidden, is not permitted as such by our laws. The 
character of this substitute is radically wrong in principle, and would 
be most pernicious in its consequences in practice. Therefore under 
every aspect of the case, I think the condition is void, and that the 
pardon is absolute, and that the rule must be discharged. 





Act of Assembly. 
An Act repealing the Law increasing the Salaries of Judges. 

Sec. 1. Be it enacted, &c. That the second section of an act en- 
titled, « An act to incorporate the Easton Iron Company,” approved 
the 19th day of July, 1839, increasing the salaries of the Judges, be 
and the same is hereby repealed. 

Approved, January 14th, 1843. 


TRYON V. HASSINGER. 43 
Tryon et. al. District Court, 
vs. City and County of Philadelphia, 
Hassincer. June Term, 1839—No. 1275. 
On an application for the discharge of the defendant from custody under a Bail piece 
held that the action being to recover damages for the false and fraudulent representations 
of defandant in respect to certain collateral securities, &c. was in form ex delicto and not 


ex contractu, and that defendant was not entitled to his discharge by virtue of the act of 
12th July, 1842, for the Abolition of Imprisonment for Debt. 


In this case an application was made to the Court for the discharge 
of the defendant from custody. ‘The following abstract of the record 
is presented. 

Capias Case—Bail $9000, ex. August returnable 1st Monday of 
August, 1839. (C.C. and B. B. 

1840, January 8th—Narr. filed. 

1840, April 13th—Defendant discharged as an insolvent debtor. 

1841, Nov. 16th—Judgment, for want of a plea. 

1842, April 28th—Damages assessed at $11,497. 


Fi. Fa. and Ca. Sa. March, 1842, 971-2, returned “ nulla bona,” 
and “ N. E. J.” 


Alias Ca. Sa. J. 42, 506, not returned. 
1843, January 3d, Bail piece ex. 
5th, do. returned with certificate of surrender. 


The narr. contains six counts, of which it may be said, “ the 
gravamen to each count, except perhaps the last, appears to be the 
fraudulent representation of defendant in regard to certain certificates 
of loan, purporting to have been issued by the Philadelphia, German- 
town, and Norristown Rail Road Company, and the fraudulent 
making of a promissory note as of the said Company. 

A brief extract from the narr. is given as follows: 


lst Count avers, on the 16th day of October, 1838, a loan or ad- 
vance of $3000 by plaintiffs to defendant, and to secure the payment 
of the said sum that the said defendant “in consideration thereof, 
falsely and fraudulently transferred or caused to be tranferred on the 
books of the said Company, $6000 of the loan aforesaid, and deliver- 
ed to &c. for the benefit of the said plaintiffs as aforesaid, an instrument 
of writing, commonly called a certificate of loan, bearing date the 
16th day of October, 1838, to which defendant caused to be affixed 
the seal of the said Company, and the signature of the Treasurer 
thereof, and then and there as President of the said Company, signed 
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the same with his own proper signature, and which said instrument 
of writing among other things, set forth and declared that there was 
due from the Philadelphia, Germantown, and Norristown Rail Road 
Company to Plaintifis $6000, and that said loan was irredeemable 
without the consent of the holders thereof, before the Ist day of May, 
A. D. 1843, and was convertible into stock of the said Company at 
par, at the option of the holders, at any time prior to the Ist day of 
May, A.D. 1838. And the said defendant then and there, to wit, on the 
day and year, &c. at the County aforesaid, falsely and fraudulently 
represented to the said plaintiffs, that he had full power and authority 
to cause his own signature as President of the said Company, as also 
the seal of the said Company to be then and there affixed to the said 
instrument of writing—whereas in truth and fact he had no such au- 
thority, and said claim was not so due by the said Company, nor 
was it part of the loan aforementioned, all of which the defendant 
well knew, by means whereof the said plaintiffs say, that the said de- 
fendant deceived and defrauded them the said plaintiffs as aforesaid. 

2d Count avers, a further loan of $3000, and to secure a repayment 
thereof, a similar false and fraudulent certificate of loan was de- 
livered to plaintiffs by defendant. 

3d Count avers, a further loan of $2500, and to secure a repay- 
ment thereof, a similar false and fraudulent certificate of loan of 
$5000, together with a Power of Attorney was delivered to plaintiffs 
by the defendant. 

4th Count avers, a further loan of $2500, and to secure a repay- 
ment thereof, the defendant delivered to plaintiffs “a certain other 
instrument of writing—which set forth that the Philadelpiha, Ger- 
mantown, and Norristown Rail Road Co. promised to pay four months 
after date to the order of defendant $2500 for value received, to 
which the said defendant fraudulently caused to be affixed the seal 
of the said Company, and then and there endorsed the same with his 
own proper signature—whereas in truth and fact, the said defendant 
had no such authority and power, nor was the said last mentioned 
sums of money due and owing from said Company.” 

5th Count avers, a further loan of $11,000, and to secure a repay- 
ment thereof, the defendant delivered to plaintiffs a further false and 
fraudulent certificate of loan. 2dly, a Power of Attorney, and 3dly, 
another instrument of writing, as set forth in last Count. 

6th Count avers, that on the 4th day of January, 1839, the 
plaintiffs “ advanced or lent to the said defendant, the sum of $11,000, 
as consideration and in consequence of several promises and represen- 
tations then and there made by the said defendant to the said plain- 
tiffs, and on which the said plaintiffs then and there put full faith and 
confidence—whereas the said representations were all false and 
untrue, all of which the said defendant then and there well knew, 
and made by the said defendant for the purpose of defrauding and 
deceiving the said plaintiffs on this behalf-”’ 
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Per Curiam:—The discharge or detention of the defendant depends 
upon the character of the action in which the judgment has been 
recovered. If in contract, he is entitled to be discharged in virtue 
of his certificate as an insolvent debtor, and also by the provisions 
of the act of 12th July, 1842, for the abolition of Imprisonment for 
Debt. If the judgment is founded upon an action truly ex delicto, 
neither his insolvent certificate nor the act to abolish Imprisonment, 
can afford him relief. 

The insolvent discharge will be unavailing, because the judg- 
ment was subsequent to it. And the act of 12th July last, may be 
taken so far as the present application is concerned, as restricted to 
contracts. There are cases in which the form of the action admitted 
of not guilty as the appropriate general issue, which nevertheless 
have been ruled to be substantially founded in contract, and on that 
account to be subject to the rules of law applicable to contract. 
Williamson v. Allinson, 2 East 446; Weall v. King, 12 East 452, 
and Brown v. Treatt, 1 Hill’s Rep. 225, are of this description. 

But such is not the case in regard to that under our consideration. 
The matter of contract which is contained in the declaration is laid 
merely by way of inducement. 'The gravamen in each count, is in 
form and in fact deceit. The action is not brought to recover the 
money loaned by the plaintiffs, but for the false and fraudulent repre- 
sentations of the defendant in respect to certain collateral securities, 
upon the faith of which the loan of the money was obtained. 

For plaintiffs, J. Fallon; for defendant, J. M. Read and J. A. Phillips. 


January 14, 1843. 
Western Banx, 2 


vs. 


Venditioni Exponas. 
WI.uirTs. 5 


Coram—Pertit, Stroup, and Jongs. 


On exceptions to Auditor’s Report. The fund in Court arose from 
the Sheriff’s sale of five properties of defendant, each sold subject to 
a ground-rent. The ground landlords claimed arrears of ground- 
rent from the fund, which claim was allowed by the Auditor, and 
exceptions were filed to this allowance. 

J. A. Phillips and W. W. Juvenal for excepting creditors, con- 
tended} that the Sheriff’s sale did not discharge the arrears of ground- 
rent, but that as the premises were sold subject to the ground-rent, 
and could not be sold otherwise, the arrears followed the principal, 
as an incident or interest would follow on a mortgage. They con- 
tended that the case of Bantleon v. Smith, 2 Bin. 146, &c. was a 
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case where the action was on the ground-rent deed itself as a cove- 
nant running with the land, and different from the present case, 
which was ruled by Sands v. Smith, 3 W. & 8.9. ‘That even the 
case of Bantleon v. Smith, was decided by Chief Justice Tilghman 
with reluctance, and less on principle than on the supposed authority 
of a case in the Court of Common Pleas many years ago, which it 
was thought established the practice. That the ground landlords in 
this case had all their remedies of distress, re-entry, and right of 
action unimpaired, and could enforce them against the land in the 
hands of purchasers. 

Messrs. E. K. Price and 8. Hood for ground landlords. Sands v. 
Smith did not overrule Bantleon v. Smith, but was decided on its 
particular merits, that the Supreme Court expressly negatived the 
idea of overruling that case, and that it had been confirmed by va- 
rious cases, citing among others, Walton v. West, 4 Wh. p. 221; 
Brown v. Johnson, 4 Rawle, p. 146, and other cases. That this case 
being in the usual ground-rent deeds, being a conveyance of the land 
with a rent issuing out of it, was different from the case in3 W & S. 
which was but a term of years. 

Per Curiam.—We see nothing in the present case to take it out 
of the rule as established in Bantleon v. Smith, followed by unin- 
terrupted usage and sanctioned by repeated adjudications. The late 
case of Sands v. Smith, was decided on a particular state of facts, 
and was but a term of years, diflering in many respects from the 
present case; there, the Chief Justice expressly Pte soe any dis- 


position to disturb the old adjudication. The ground landlords are 
entitled to the arrears of ground-rent. Report confirmed. 
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Pennsylvania Zaw Journal. 


The present Editors of the Journal, when they assumed 
the charge of it, were of the opinion that it would not be 
incompatible with the scheme of the work, to occasionally 
present opinions and offer views upon any topic or branch 
of the law, as might appear to them of sufficient interest to 
invite attention and inquiry from their readers. Under 
this impression, they will from time to time publish original 
essays, or brief treatises upon interesting and important 
points and subjects of the law, which will be prepared with 
great care, and which they trust will have the effect of 
affording some slight instruction and entertainment to at 
least the young practitioner. In the present number we 
submit a minute and careful examination into the law of 
Donatio Causa Mortis, a subject upon which much inter- 
esting learning has been expended, and which has after 
much research and labour, been collected and embodied in 
the present production. 





Warts anp Serceant’s Reporrrs, Vou. i. 


It gives us pleasure to state, after an attentive perusal of the 
greater portion of the contents of this volume, that a very decided 
improvement in the performance of their duties has taken place in 
the Reporters. Even Mr. Watts has ascertained that it is not always 
necessary to transmit to posterity the entire farrago which is some- 
times found in a Bill of Exceptions. We observe, too, more regard 
for appropriate technical language—at least such flagrant violations 
of it, as disfigure the previous volumes which bear the name of Mr. 
Watts, are of rare occurrence in the present. We have not met in 
this volume such expressions as “ the payer of a note,” (7 Watts 130,) 
or “ the plaintiff stated,” (1 W. & S. 307.) But we must beg of this 
gentleman the favour to select some other mode of speaking than, 
“ the constable made from Hannah a part of the money.” (3 W. & S. 
224, fifth line from the foot of the page,) and we would suggest to 
whomsoever it may concern, that the proof reader has not been suf- 
ficiently vigilant when he suffered such errata as the following to 
escape his notice: Yohe v. Barnet, p. 81; and as the running title of 
the ten pages occupied in the report, is given instead of Barnet v. 
Yohe, a mistake of some importance as reference is made through- 
out the report to the parties as plaintiff and defendant. Again, we 
read, “ when two or more are sued, the plaintiff must have the case 
at issue as to all on taking judgment by default against those who do 
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not plead.” Ridgely v. Dobson, 3W.&S. 123, and further, “all the evi- 
dence proving fully these facts, was objected to, but admitted, and was 
to be considered as if a Bill of Exceptions to each, except the scrive- 
ner, who in fact proved the substance of the whole case; but others 
the same facts more precisely and specifically.” Bishop v. Reed, p. 
263. Now these are but s/ight blemishes—and if the /abours of these 
Reporters were about to close, we should not consider them worthy of 
a passing notice. But the whole Profession, has a deep interest in the 
subject of these brief remarks, and we have good hope that the junior 
Reporter, at least, who is yet in his noviciate, will be roused to a just 
appreciation of the important duties he has undertaken to discharge. 

This volume contains many important decisions, and some of 
quite a novel character. Beale v. Patterson, p. 379, “where, by an 
act of Assembly, the summit of a mountain is made the division 
line between counties, and the mountain is not continuous but breaks 
off and the ends pass each other forming an intervening valley, upon 
one side of which the mountain is gradually sinking and terminating, 
and on the other it is commencing and rising; a line from one to 
the other, at or about the place where the respective mountains 
acquire an equal height, is the legal dividing line,” is one of the most 
remarkable of this last description. The opinion was given by Juper 
Rogers, and is concise and satisfactory. The opinions of the Judges 
generally, as found in this volume, are less elaborate and extended 
than in most of the preceding ones of the same Court. Looking at 
the nature of the controversy, the opinion of Jupcz Kennepy in 
Mears v. Presbyterian Church, is disiinguished for its brevity, per- 
spicuity, and strength. Several of the Per Curiams, (which in this 
Court are understood always to emanate from the Curer Justicr,) 
are neat and clear in expression and admirably condensed. That in 
Dice v. Sheffer, p. 419, may be specially indicated. If Jupcz Huston 
would, on all occasions, restrict himself to the very points before the 
Court, as with a very small deviation he has done in Kepple v. 
Jackson, p. 322, it would not only lighten his own labours, but be 
more instructive and agreeable. The deviation to which we refer 
is at the conclusion of his opinion, and if not otherwise objectionable, 
the centies repetita of Horace, should have excluded it. Our sen- 
timents have always been favourable to the judicial workmanship of 
Jupce Serceant. He seldom utters a word beyond the exigence of 
the case in hand, and no one is ever at a loss to apprehend his 
meaning. This volume has a full share of his contributions, and 
they are generally pleasant and profitable to peruse. 
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DONATIO MORTIS CAUSA. 
(Concluded from page 37.) 


Hedges v. Hedges, (Prec. in Ch. 269,) the language of which 
Chancellor Kent cites, was reversed in the House of Lords and the 
gift established, (2 Bro. P. C. 457.) There upon the same day, sub- 
sequently to the gift, the donor republished his will. In Tate v. Hil- 
bert, 2 Ves. jr. 111,) the next day after the gift the donor made a 
codicil te his will, and died in four days. It was held to be a gift 
inter vivos, the Lord Chancellor remarking that though the donor 
was in a low state, the gift was not made in contemplation of death 
or upon condition to revert. ‘The law did not in such a case pre- 
sume the condition. In Hurst v. Beach, (5 Madd. 351,) the donor 
made a codicil to his will the day following the donation and died in 
four days. The objection was not taken, and the case went to an 
issue upon another point. Jones v. Selby, (Prec. in Ch. 300,) where 
the donatio was three years before the donor’s death, presented this 
question. The objection was not made, and the case was decided 
upon the fact that there was a subsequent will, in which a legacy 
was given to the donatary, which was held not to be a revocation, 
but a satisfaction of the prior gift. In Hassel v. Tynte, (Ambl. 318,) 
there was a gift of a mortgage six weeks before the death of the 
donor. Lord Hardwicke said, it looked more like a donatio inter 
vivos, but that there was such a sort of donatio mortis causa men- 
tioned in the civil law. The main point of difficulty here was, 
whether a mortgage could be made the subject-matter of such a gift, 
but there was no decision, the plaintiff and donee being also the re- 
siduary legatee. . 

In Lawson v. Lawson, (1 P. Wms. 441,) the donor did not die 
till seventeen days after the gift, and the gift was sustained. In 
Walter v. Hodge, (2 Swanst. 97,) the donation was eleven days 
before the death. Here a mortuary gift of bank notes was refused, 
not on account of the substance of the gift, but for want of evidence, 
(3 Powell on Mortg. 1027, note by Coventry.) Bunn v. Markham, (7 
Taunt. 224, S. C. Holt. 352.) Here a year elapsed. The case was 
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decided against the donation exclusively upon the ground that there 
was not sufficient delivery. In Ranken v. Wequelin, (at the Rolls, 
14th June, 1832. Chitty on Bills, new Ed. 791,) the donor is said 
to have died within a fortnight of the gift, and then it was sustained. 

The civil lawyers have enumerated several cases besides that of 
sickness or bodily disease, (Dig. lib. 39, tit. 6,) Mortis causa donare 
licet non tantum infirm valetudinis causa; sed periculi etiam pro- 
pinquze mortis, vel ab hoste vel a praedonibus, vel ab hominis potentis 
crudelitate aut odio, aut navigationis ineundx. Aut per insidiosa loca 
iturus. (See Walden’s Adm. v. Dixon, 5 Monroe 170,) aut wtate 
fessus. Hac enim omnia instans periculum demonstrant. It was 
settled too, that if the donor should escape the immediate impending 
danger though without any express revocation, the gift should not 
be effectual. Nec prodest donatorem qui semel convaluit, postea ex 
alia infirmitate decessisse. 

If. Can a chose in action be the subject matter of a gift motis causa? 

It is essential that there be actual tradition of the thing accom- 
panying the gift. It strengthens the evidence of the gift, and a mixed 
possession will not do. Symbolical delivery, except in those cases 
where it is considered as equivalent to actual delivery, as delivery 
of the key of a trunk, room, warehouse, &c. where it is the only 
true and effectual mode of obtaining the use and command of the 
subject, has therefore been universally repudiated. Hence has 
arisen a difficulty in regard to the choses in action. They are in- 
susceptible of actual manual tradition, and whether the delivery of 
the evidence of the right is sufficient is the question. 

It is to be remarked that no distinction is known to exist between 
the donatio mortis causa and the donatio inter vivos as far as delivery 
is concerned. And it is settled, that a gift inter vivos by deed is 
good without delivery, as between the parties, though not as to cre- 
ditors. Of course a chose in action would then pass as well as by as- 
signment for a valuable consideration. And so are the authorities, (2 
Kent Comm. 355; Hooper v. Goodwin, 1 Swanst. 486; Irons v. 
Smallpiece, 2 B. & A. 552; Ewing v. Ewing, 2 Leigh 344.) 

In Snelgrove v. Bailey, (3 Atk. 214,) Lord Hardwicke held a 
bond to be a good subject of a gift mortes causa, and to pass by de- 
livery. The same law has been recognized in this country, (Wells 
v. Tucker, 3 Bin. 366.) 

As to a mortgage the law seems to be now also settled in England 
in favour of its validity. Hassel v. Tynte, (Ambl. 318,) appears to 
be the first case where the question was raised. Lord Hardwicke 
expressed his doubts as here was an interest in land, though he 
allowed the force of the argument that the debt was the principal, 
the land only accessary, and that it would pass by a will not attested 
according to the statute. Mr. Powell in his Treatise on Mortgages, 
took the ground that a mortgage could not be the subject matter of 
such a gifl, and supported it with his usual ability, (vol. 3, p. 1025.) 
Mr. Coventry in his notes, added the weight of his opinion. In 
Duffield v. Elwes, (1 Sim. & Stu. 239,) where there was the gift of 
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a mortgage and a bond accompanying it, the Vice Chancellor, Sir 
John Leech, held that it would not be effectual. The case of the 
bond he considered to be an exception and not the rule. Where 
delivery would not execute a complete gift inter vivos, it could not 
create a donatio mortis causa, because it would not prevent the pro- 
perty from vesting in the Executors, and a Court of Equity would 
not compel the Executor to complete the gift of his testator. The 
delivery of a mortgage deed could not pass the property inter vivos. 
First, because the action for the money must still be in the name of 
the donor. And secondly, because the mortgagor is not compellable 
to pay the money without having back the estate, which can only 
pass by the deed of the mortgagee, and no Court would compel the 
donor to execute such a deed. That the accompanying bond did 
not alter the case, because the mortgagor would have a right to 
resist payment of the bond, without a reconveyance of the estate. 
This decree was reversed on appeal to the House of Lords, (1 Dow. 
P. C. new series 1,) and it may be considered as established in Eng- 
land, that delivery of a mortgage security is a good donatio mortis 
causa, and the heir or executor is bound to give it effect. That case 
accoring to Lord Eldon, is the first absolute decision on the point. 
And he took occasion to say at the same time, tha? it would be a 
much better improvement of the law than many of these improve- 
ments which have been lately talked of, if the donatio mortis causa 
were struck out altogether; but as it is we must deal with it the best 
way we can. 

Bank notes, checks, and promissory notes, payable to bearer or to 
order, endorsed in blank, in all which cases the legal title passes by 
delivery, are clearly good gifts of this species. 

But the law is not so clear in relation to other choses in action not 
negotiable, such as book accounts, promissory notes not endorsed, 
&c. Most of the elementary writers assume the law as settled 
against their validity. Ward v. Turner, (2 Ves. 431,) decided by 
Lord Hardwicke, has long been considered as the leading case upon 
the subject. That was a gift and delivery of receipts for South Sea 
annuities. His Lordship held that they could not pass by mere de- 
livery without a regular transfer on the books. He went fully into 
the learning upon the subject. Without expressly saying so, he ap- 
pears to have lamented his opinion in Snelgrove v. Bailey in favour 
of a bond, and labours hard to draw a distinction between bonds and 
other chosesin action. In case of a bond he contends some property 
is conveyed by the delivery; the person to whom it is delivered may 
cancel or burn it, and then as it cannot be recovered on without a 
profert the debt is lost. And again, the law allows it a locality. It 
is bona notabilia, and a bond in one diocese and goods in another 
lets in prerogative jurisdiction. In relation to the first point, however 
it may have been in the time of Lord Hardwicke, it is not the law 
now, that a bond cannot be recovered on without a profert. If lost, 
destroyed, or within the possession of the adverse party, these facts 
may be stated in excuse for not making profert, and will be allowed, 
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And this is one of those cases where though the Common Law Courts 
have assumed the power of affording relief, Chancery still retains 
and exercises its jurisdiction concurrently. In relation to the other 
point, the locality of a bond, it is hard to see its applicability. Its 
being bona notabilia does not prove it either more or less capable of 
complete delivery, which is the matter in hand. In truth a bond is 
not a negotiable instrument: it is a mere chose in action, the evi- 
dence of a debt; nothing but an equitable interest is conveyed by 
assignment or delivery; the action must be in the name of the ort- 
ginal obligee. In Miller v. Miller, (8 P. Wms. 356,) a promissory 
note was held not to be a good donatio mortis causa. C. J. Abbot 
affirms the same law. (Holliday v- Atkinson, 5 B. & C. 501.) Tate 
v. Hilbert, (2 Ves. jr. 111,) was a case where it was a promissory 
note signed by the donor in favour of the donee, where he was left 
to his remedy at law. Ina similar case in New York, (Wright v. 
Wright, k Cowen 598,) the note was held valid as a donatio mortis 
causa. Bowers v. Hurd, (10 Mass. 427,) was a case of the same 
kind but looks the other direction. It seems hard to account for it, 
for after delivery of the note to a third person for the use of the 
donee, a short time before the donor’s death, money was given to 
that same perso by the donor wherewith to pay it. The late case 
of Rankin v. Wequelin in England, decided at the Rolls 14th June, 
1832. (Chitty on Bills, 791, App. new Edition,) is decisive of the 
question in England if it is to be relied on. ‘There a husband in 
contemplation of death, delivered certain bills of exchange payable 
to his order, to his wife for her own use; but did not indorse them. 
The husband believing he could not live many days gave the bills to 
his wife, saying “take them for your own use and benefit.’ The 
husband died within a fortnight of the delivery of the bills. ‘The 
Executors took the bills from the wife and received the payment of 
them when at maturity. ‘The question was, whether they were sub- 
ject of a gift by way of a donatio mortis causa, and it was urged 
that a chose in action could not be so given. His Honour said the 
contrary doctrine had been well established since the time of Lord 
Hardwicke’s opposite decision, and he held that the Executors were 
trustees for the wife, and he relied on the case of Duffield v. Hicks, 
(1 Bligh’s Rep. N.S. 497; 1 Dow’s Rep. N.S. 1.) Sims v. Cox, 
(Chitty on Bills, new Ed. 791,) collaterally sustains the same doctrine. 

Between a bill of exchange, not endorsed, and a mere book ac- 
count or other chose in action the evidence of which rests upon 
writing, there can be no distinction but one without a difference. 

Where, however, the right rests merely on parole testimony, there 
can be no delivery. In such a case therefore as in gifts inter vivos, 
unless the donatio be reduced to writing and the writing delivered to 
a donatory, it cannot prevail. 

It appears therefore from the authorities which have been cited 
above, that the following general conclusion may be deduced : that 
choses in action may be well given by way of donatio mortis causa, 
wherever the evidence of the debt is in writing, by the mere delivery 
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of such writing; but that wherever the debt rests simply in parole, 
it is necessary that the gift should be in writing and delivered to the 
donee or some one for his use. The whole question however, may 
well be considered as open in this country. 

III. A curious, and according to Ulpian a difficult question mooted 
by the civilians, arises from the case where the donor and donee 
both perish together, and it cannot be ascertained which survived. 
Ulpian’s opinion is in favour of the gift, because the burthen of 
proof is thrown upon the represent: atives of the —, to show that 
the donee died first by the words of the oration: s: prior decesserit. 
Non videtur autem prior vita decessisse qui donatum accepit cum 
simul decesserint. Few cases have occurred of a similar character. 
In the case decided in Wales where the father and son were both 
hanged in the same cart, (Crow Eliz. 503.) and where the widow of 
the son claimed dower on the ground of an instantaneous seisin in 
the son by descent of the father, the jury founded a verdict in her 
favour, upon the fact that the son was observed to struggle the 
longest. Such a case occurred in the unfortunate accident by which 
Gen. Stanwix, his second wife, and daugliter by his first wife, per- 
ished at sea in the same vessel. Nota particle of evidence existed 
as to the circumstances of the occurrence. (The King v. Dr. Hay, 1 
Sir Wm. BI. Rep. 640.) That was however simply a question of 
administration between the next of kin of Gen. Stanwix and the next 
of kin of his danghter. It was decided in favour of the next of kin of 
the father. ‘The question arose much more fairly in a later case, 
(Taylor et al v. Diplock, 2 Phill. 261.) There a husband appointed 
his wife executrix and residuary legatee: he and his wife were 
drowned at the same tine. The question arose whether the relations 
of the husband or of the wife were entitled to the residue. Much 
evidence was introduced of the particulars of the wreck, of the situ- 
ation of the parties at the time it happened, of their relative health 
and strength. Administration with the will annexed was granted to 
the next of kin of the husband. From the opinion of Sir John 
Nicolls in this last case, and from the other cases, it may be inferred 
that were a similar question to occur, it would be decided from the 
particular circumstance, if any evidence at all could be laid hold of, 
to show that either survived. If no evidence at all existed, it would 
then depend upon which party would lie the onus probandi, which 
in a Common Law action for a donatio, would be the plaintiff. Or 
where such a principle could not be invoked, it would be left to a 
jury upon the presumption arising frem the relative strength, age, 
sex, &c. of the partics. Digest, lib. 34, til. 9, s. 3, De Com- 
morientibus.)* 





* This E sway was W ritten previously to the decision of the Supreme Court in Nicholas 
v. Adams, 2 Wharton's Rep. p. 17. By reference to that case it will be perceived that 
~ Court he ld, 

. To constitute a good donatio causa mortis, it is not necessary that the donor should 
be | in such extremity as is requisite to give effect to a nuncupative will. 

2. The making of a will after an alleged donatio causa mortis, is not conclusive against 
the donee. 

3. Such gift may be evidenced by a writing not under seal. 
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Sprain case is published asa confirmation of the opinion of the District Court of 
our County, in Duffy v. Owings, delivered September 17, 1842, and published in the Law 
Journal, page 191. 


IN THE DISTRICT COURT OF ALLEGHENY COUNTY. 
BEFORE THE HON. ROBERT C. GRIER AND HON. CHARLES SHALER. 


Hattman, Hoop & Co. is 
vs. ‘ Foreign Attachment. Bail in $6,000. 
James WILson. 


The question erose in this case upon a rule to show cause why this Attachment should 
not be dissolved, by the entry of a common appearance. ‘The case was argued by Mr. 
M‘Candless tor the pluintffs, and by Mr. Bradtord and Mr. Wylie tor the defendant. 


The opinion of the Court was delivered by Judge Grier, as follows: 


It is contended that the defendant is entitled to have this rule 
made absolute by virtue of the act of 12th July, 1842, entitled an act 
“to abolish [imprisonment for Debtand to Punish Fraudulent Debtors.” 

The question as to the eflect of this act upon the proceeding by 
Foreign Attachment, was brought before this Court not long ago, in 
the case of Hailman v. Wilson, and a rule similar to the present, was 
made absolute. An opinion in this case was delivered by my brother 
Shaler, in which | then fully concurred. The grounds of our con- 
clusion in that case, may be thus briefly stated: 

We had decided in the case of Castor v. Castor, (which was a 
motion to exonerate special bail in a case instituted by a capias) 
that, as this statute prohibited the arrest of the defendant in execution, 
the special bail, had, as a necessary consequence, a right to an exo- 
neretur. 

The correctness of that decision cannot well be doubted. 

Now, taking it for granted, as was done on the first argument of 
this question, that an Attachment might still be dissolved by entering 
bail to the action in the old form, and converting the proceeding into 
an ordinary action, instituted by capias, it followed as a necessary 
corollary that the special bail would have the same right to an exo- 
neretur as if the action had been originally instituted by capias; and 
of course that the Attachment might as well be dissolved at once by 
the entry of common bail. 

But at the request of the counsel for plaintiff in this case, we have 
had a re-argument of the question, and have agreed to reconsider 
our former decision, and we feel the more inclined to this course for 
two reasons: Ist, Because our first decision has an injurious effect 
upon the interests of our citizens by rendering the remedy by Fo- 
reign Attachment almost worthless. 2d, Because it has since come 
to our knowledge, that the District Court of Philadelphia, (a Court 
for whose opinions we entertain the highest respect,) Sie come to a 
contrary conclusion ; and it is therefore more than probable our first 
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impressions on this subject may have been erroneous. If so, it is 
our duty to reverse our former decision—as we have no desire to 
ain a character for firmness and consistency, by pertinacity in error. 

I fully concur with the learned Judge who delivered the opinion 
of the District Court of Philadelphia, in the case of Duffy v. Owings: 
“« That it is no part of the duty of a judicial tribunal, to speculate 
upon the expediency of the legislation under review, and thus to 
seek for a mode of expounding the design of the law-makers, in op- 
position to the obvious import of their words. As to any actual 
purpose, there is no less probability of hitting the truth in saying, 
that the framers of the statute of July, 1842, intended to include cases 
of Foreign Attachment, than in surmising that they intended to ex- 
clude them. The plain question which cannot be evaded is this— 
what deductions legitimately flow from the language employed? 
Assuming that all such deductions were contemplated by the Legis- 
lature, it is incumbent upon the Court, without regard to individual 
opinion concerning the point of policy, to enforce them to their true 
extent, when satisfactorily ascertained.” 

Formerly, Courts of Justice exercised great astutia, in nullifying 
statutes by construction, to suit their own notions of policy or justice. 
The modern course is, to give the statute a fair construction, and 
thus ascertain the intention of the Legislature, and enforce it ac- 
cordingly. If the results in any instances should turn out to be 
detrimental, it is not the fault of the Court, nor are they called upon 
to remedy the evil. Fortunately, (or perhaps unfortunately,) Legis- 
lative remedies, not only for alleged evils but to suit particular cases, 
are more easily obtained than judicial ones. 

The mode of enforcing redress for the breach of a contract, by 
the arrest and imprisonment of the debtor is so interwoven with the 
forms of action, and rules of practice in our Courts of Justice, that 
it would be almost impossible for the most acute mind, to anticipate 
and provide for all the consequences that must necessarily follow, 
from so great and important an innovation, as that which is effected 
by the act of Assembly now in question. The evil intended to be 
remedied by this act is apparent from its preamble. It is “to abolish 
Imprisonment for Debt,” &c. The language of the act is clear, 
distinct, and unequivocal: “ That from and after the passage of this 
act, no person shall be arrested or imprisoned on any civil process 
issuing out of any Court of this Commonwealth in any suit or pro- 
ceeding, instituted for the recovery of any money, or upon any judg- 
ment or decree, founded upon any contract express or implied” &c. 

It would be taking a very narrow view indeed of this act, to say 
that it merely conferred a privilege from arrest upon certain indivi- 
duals or classes of persons, which might be accepted or waived at 
the option of the person to whom it 1s tendered; (see Thomas v. 
Stewart, 2 Penn. Rep. 476.) Itis a radical change in jurisprudence. 
It introduces a new principle into our practice, and the remedial 
process of the Courts. Heretofore the body of a debtor could be 
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held to answer fur his breach of contract, and his personal liberty 
restrained till he complied with the judgment of the Court or was 
discharged by the Insolvent Law. Hereafter the person of every 
freeman is sacred, and cannot be soiled by the hand of a bailiff, or 
immured in the walls of a prison, unless he has been guilty of some 
fraud, trespass, or crime. ‘This evil, (real or imaginary,) so long 
declaimed against by political theorists, as the invention of a bar- 
barous age, is now abolished. The Courts of Justice have no longer 
the power confided to them, of ordering the arrest of an honest man 
on suspicion of debt, or restraining his person, in order to compel 
his obedience to their decrees. 

Now that the immunity granted by this act is intended not only 
for our own citizens but also for non-residents, is plain and palpable 
from the sweeping terms of the statate—and much more so from 
the repeal of the proviso. which would have excepted non-residents, 
and the reinedy by Foreign Attachment. 

It follows therefore as a natural and necessary consequence, that, 
all suits or actions, when they cannot enforce their judgments by 
taking the body of the defendant in execution, the practice of taking 
special bail is entirely nugatory. 

Special bail is founded on the principle of “Imprisonment for 
Debt.” It gives the highest security known to law, te wit, the body 
of debtor, (see 4 Serg. & R. 564.) But if imprisonment for debt be 
abolished, this mode of giving security is necessarily abolished with it. 

It is true that a bail-piece does not come within the category of 
“process,” and that bail may arrest his principal without liability to 
an action under the letter of this act. But what purpose will it an- 
swer for the beil to surrender his principal if the body cannot be 
taken in execution. The prisoner would be discharged at once on 
habeas corpus. 

It is for this reason that Courts in all cases enter an exoneretur of 
the bail when the defendant is privileged from arrest. (See Thomas 
v. Stewart, 2 Penn. R. 476; Russel v. Compton, 9 Wendell 472.) 

What effect then will this radical change in our mode of givin 
redress to creditors have upon the remedy by Foreign Attachment 

A Foreign Attachment “ is a peculiar process to compel the ap- 
pearance of a non-resident debtor, by distress and sale of the pro- 
perty attached, giving him full time to appear even after judgment 
and execution, and contest the demand and even disprove the debt.” 
(Fitch v. Ross, 48S. & R. 564.) 

Now although it may be properly defined as a process to compel” 
the appearance of a non-resident debtor, it is a “ peculiar” one. It 
is intended to give the creditor a lien on the thing attached, and satis- 
faction out of it, unless the debtor will bring himself within the 
jurisdiction of the Court and be amenable to its process to compel 
satisfaction of the debt. In other words, he must give bail to the 
action which is special bail. And unless special bail is entered the 
lien of attachment continues. It is never dissolved by entering a 
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common appearance. If this could be done, the intention of the 
statute giving this remedy against non-resident debtors, would be 
entirely frustrated. Hence, if the plaintiff cannot shew sufficient 
cause of action, the attachment is dissolved. Whereas, in cases in- 
stituted by capias, the defendant would only be discharged on common 
bail and the writ would remain good. The reason why an attach- 
ment is permitted to be dissolved by the entry of special bail is, be- 
cause (as already stated,) it gives to the plaintiff the highest security 
known to the law. 

If, therefore, it becomes impossible for this species of security to 
be given by the defendant, it does not necessarily follow that the 
attachment must be dissolved without, and the plaintiff lose his re- 
medy. On the contrary, in case of Fitch v. Ross, (4 S. & R. 564,) 
when the defendant died after judgment but before execution, and it 
therefore became impossible for him to dissolve the attachment by 
entering special bail, it was decided that the attachment was not 
thereby dissolved or its lien gone. And in that case Judge Duncan, 
in delivering the opinion of the Court says: “ By the certificate of 
bankruptcy, the body is as much relieved from arrest, as by death. 
A Foreign Attachment would not be dissolved on the application of 
assignees praying that an exoneretur might be entered; nor could 
special bail be taken from a man who could not be surrendered, or if 
surrendered would on production of his certificate be discharged from 
imprisonment. 

And in the case of Bushel v. Com. Insurance Co. (15 S. & R.) an 
attachment against a foreign corporation was not permitted to be 
dissolved on common bail, although it was impossible for a corpora- 
lion to give special bail. 

It does not follow then, that the attachment will be dissolved on 
entering a common appearance, because it may be impossible for 
the defendant to comply with the condition of entering special bail. 
And more especially should this be the case under our present Attach- 
ment Law, (act 13th June, 1836,) which provides another mode of 
dissolving attachment, beside that of perfecting bail to the action, 
to wit, by a deposite of money. Our conclusion therefore is,— 

1. That the act abolishing Imprisonment for Debt puts an end to 
that species of security called special bail, in all cases to which that 
act extends. 

2. That a Foreign Attachment cannot now be dissolved by per- 
fecting bail to the action. 

3. Nor can it be dissolved by entering a common appearance. 

Whether, in analogy to the provisions of the 76th and 77th sections 
of the Attachment Law, (where corporations and females are de- 
fendants,) the Court would permit an attachment to be dissolved by 
defendant giving absolute security for the debt, is not a question 
before us, and as probably the whole matter may be arranged by 
legislative action in a short time, the question need not be raised. 

The rules to show cause, in these cases, are therefore discharged. 


8 
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vs. 1841—No. 638. Rule fora new trial. Opinion delivered April 30th, 1842. 
Aig rict Court for the City and County of Philadelphia, under the plea of the 
general issue in assumpsit, where the plainifi’s demand is reduced by proof of direct 
payment toa sum not exceeding $100, the Judge will not direct a general verdict for the 
defendant, on the ground of want of jurisdiction. 
Quere, as to the effect of a plea to the jurisdiction in such a case. 
PET T1T—Presivent. 

This was an action of assumpsit on a book account. The plain- 
tifl’s demand exceeded $100, and his proof consisting of his book 
of original entries duly verified, sustained prima facie the demand. 
If the defendant had offered no evidence, the plaintiff would have 
been entitled to a verdict for the amount claimed. The defendant 
however offered in evidence a receipt in writing, to show a payment 
to the plaintifl’s proper agent of a sum which being deducted from 
the amount shown to have been originally due, left a balance due to 
the plaintiff! not exceeding one hundred dollars. The Judge charged 
the jury, that if they should find that the plaintiff’s demand was by 
direct payment and not by set off, reduced to a sum not exceeding 
$100, the Court had no jurisdiction, and that they should find for the 
defendant. The jury found accordingly, and on a rule for a new 
trial, the question is presented, was the instruction right ? 

The act of 28th March, 1885, under which this Court now exists, 
refers for its authority, power, and jurisdiction, to the act of 30th 
March, IS11, which first established a District Court for the City 
and County of Philadelphia. The first section of that act gives the 
Court power “to try, hear, and determine all civil pleas and 
actions,” &e. “ provided that the said Court shall have no jurisdiction 
either originally or on appeal, except where the sum in controversy 
shall exceed one hundred dollars.” 

The distinction between reducing a plaintiff’s debt by proof of 
direct payment, and reducing it by proof of set off, was taken in 
Brunner v. Neill, 1 Dall. 457, and in Brailey v. Miller, 2 Dall. 74. 
The question in each was, whether under the five pound act of 
1745, and the act extending the jurisdiction of justices to cases not 
exceeding ten pounds, a plaintiff who had brought an action in the 
Common Pleas for a demand exceeding ten pounds, but who re- 
covered less than that sum, could be charged with the costs. The 
plaintiff was held liable for the costs in the case of reduction by 
direct payment, and not liable in the case of set off. The point 
had also been referred to in another case, that of Cooper v. Coats, 
1 Dall. 208. 

In Wilson v. Daniel, 3 Dall. 401, a question was presented under 
the Judiciary act of the United States, which provides that there shall 
be no removal of a civil action from the Circuit Court into the Su- 
preme Court, unless the matter in dispute exceeds the sum or value 
of $2000. It was an action of debt for the penal sum of £60,000, 
on a bond taken as an indemnity in an attachment in a State Court. 
The attachment had been dismissed, and the plaintiffs (the defendants 
in the attachment) laid their damages at £20,000. The jury 
found for vlaintiff the debt in the declaration mentioned to be dis- 


MeReEvITH District Court for the City and County of Philadelphia, of June Term, 


a 


a 


MEREDITH V. PIERIE. 59 


charged by payment of $1800 damages. The Court entered judg- 
ment for £60,000—the judgment to be discharged by payment of 
$1800 with costs. The question was made, whether the Supreme 
Court had jurisdiction of the cause. The decision was in favour of 
the jurisdiction. Chief Justice Elsworth said, “To ascertain the 
matter in dispute we must recur to the foundation of the original 
controversy, to the matter in dispute when the action was brought. 
The descriptive words of the law point emphatically to this criterion ; 
and in common understanding the thing demanded, and not the 
thing found, constitutes the matter in dispute between the parties.” 
The Chief Justice, afterwards in order to guard against a misappre- 
hension of his language, adds this remark, “It was not intended to 
say that on every such question of jurisdiction, the demand of the 
plaintiff is alone to be regarded ; but that the value of the thing put 
in demand furnished the rule.” 

Without noticing particularly all of the cases in Pennsylvania in 
which the subject has been directly or incidentally mentioned, | think 
the views of the Supreme Court have been expressed, so compre- 
hensively and explicitly in Rodman v. Hutchinson, 4 Wharton 242, 
as to put an end to any diiliculty in reference to cases like the one 
now before us, and also in relation to nearly all the actions which 
may probably be brought in this Court. After stating the usual 
argument which is pronounced, as it certainly is a plausible one 
against the position that under the acts establishing this Court, the 
sum demanded by the plaintiff is the sum in controversy. Judge 
Kennedy in delivering the opinion of the Court, says, “the amount 
claimed by the plaintiff is almost universally considered and under- 
stood to be the sum in controversy, when denied by the defendant, 
and never the sum found due by the jury.” 

He then proceeds to notice at some length the practical incon- 
veniences which must attend a different construction of the law, and 
concludes with this authoritative language: “ We are therefore of 
opinion that the sum actually demanded by the plaintiff, must be 
taken to be the sum in controversy, according to the true meaning of 
the act, and regarded as the test of jurisdiction.” 

He recognizes no distinction between actions ex delicto and actions 
ex contractu, nor between a reduction of the claim by proof of direct 
payment and a reduction by set off; and where the plaintiff has a 
prima facia case for more than a hundred dollars, and asksa verdict for 
it, and under the general issue the amount is reduced by proof offered 
by the defendant, the effect of which proof is necessarily submitted 
to the jury, there is not in my opinion, any sufficient ground for a 
discrimination upon this subject between direct payment and set off. 
The cases of Cooper v. Coats, and Brunner v. Neill, in 1 Dall. and 
Brailey v. Miller, in 2 Dall. are not in conflict with these views, as 
the question of jurisdiction was not involved in any of them. In 
what I have said I have had reference to the plea of the general 
issue in assumpsit. It is not necessary to the decision of the case 
before us, to enquire whether a plea to the jurisdiction, could not be 
so framed as to place on the record, in due form, any facts tending 
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to defeat the action. Perhaps the distinction between the reduction 
of a debt by proof of direct payment, and the reduction of it by proof 
of set off, would, out of deference to the early cases just referred to, 
and to the opinion of Mr. President Hemphill in Byrne v. Gordon, 2 
Browne 274, be enforced through the instrumentality of the latter plea. 
Where the plaintiff, whatever may be the amount stated in the 
declaration, cannot exhibit his case, without showing at the same 
time a reduction of the original claim, by payment made to him 
rior to the commencement of the suit, his demand must of course 
e for the reduced sum, as the amount which was due to him at the 
institution of the action, and under the present powers of this Court, 
a non-suit could be directed by the Judge even under the plea of the 
general issue. Whether in the absence of such power of ordering a 
non-suit, the Court would on the want of jurisdiction thus manifestly 
and indisputably appearing put a stop to the proceeding, by dis- 
charing the jury, or would direct a verdict for the defendant with a 
statement of the jury, to be made a part of the record, that the 
verdict was so rendered upon the ground of a want of jurisdiction, 
the sum demanded not exceeding one hundred dollars, | do not 
stop to enquire. The absurdity of prosecuting an action under such 
circumstances is so striking, that the case is not likely to occur. 
For the reasons thus briefly exhibited, | am of « pinion that the 
rule for a new trial should be made absolute. 
But even if I thought the Court had not jurisdiction of the cause, 
I should concur in awarding anew trial. As the case was submitted 
to the jury, jurisdiction was actually entertained, and a general 
verdict given which would debar the plaintiff from recovering in 
another action. The plaintiff could have been put in a position to 
obtain relief from this difficulty, only by making this rule absolute. 
The case of Parker v. Elding, 1 East. 352, furnished indeed a 
precedent for the course pursued, but I cannot acquiesce in the 
soundness of the decision there su far as it embraces this point, nor 
recognize it as an authority. The question, though embraced by 
the judgment, seems to have been passed over without a special 
consideration, as one merely incidental to another topic to which the 
attention of the Court had been mainly directed. Rule absolute. 


STROUD—Jestice. 

This was an action of assumpsit. The declaration contained all 
the common counts. The pleas were non assumpsit and payment. 
The only count to which the evidence applied was that for goods 
sold and delivered. Under this the plaintiff proved that on the 19th 
of May, 1836, he had sold through an agent, who did not disclose 
his principal, 10,096 feet of lumber at $11 per thousand feet, making 
$111 05 as the whole value. Credit was given to the 1st of June of 
that year. A few months afterwards, a payment of $50 was made 
in part of the $111 05. A corresponding receipt in writing was 
then given. The balance unpaid was on an exact calculation $62 64 
with interest from August 26, 1836. The agent of the plaintiff had 
never communicated to the plaintiff this receipt of the $50, or without 
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doubt his counsel would have directed suit to have been brought 
before an Alderman instead of this Court. The agent who proved the 
sale of the lumber, proved also the receipt of the $50, and the plaintitt 
at once lowered his demand to the balance which remained unpaid. 

I told the jury that inasmuch as the amount originally due by the 
defendant, had been reduced by a direct payment to a sum which 
together with interest was less than one hundred dollars, this Court 
had no jurisdiction, and the verdict must be for the defendant. 

Two objections have been taken to this direction. ‘The first and 
only one relied upon by the plaintiff’s counsel is, that the sum in 
controversy mentioned in the act of Assembly applies to the original 
indebtedness of the defendant, and that the reduction of this sum 
below one hundred dollars even by a direct payment, does not destroy 
the jurisdiction of this Court. 

On this subject, Juoée Hempnice, first Presipenr of this Court, 
made the following remarks not long after the Court was instituted. 
“To give a reasonable construction to the act the Court must always 
look to the substantial controversy between the parties unembarrassed 
by technical rule. In an action on a promissory note, for instance, 
the principal and interest is the sum in controversy ; for goods sold, 
the value of the goods; for work done, the value of the work, and 
in these cases the verdict will ascertain the jurisdiction. If the 
plaintiff’s demand is reduced by set off, the jurisdiction will not be 
affected; but if it be reduced by direct payments, the plaintiff ought 
to have preferred his claim in another tribunal.” Byrne v. Gordon, 
2 Browne’s s Rep. 274. 

So much of these remarks as assert that this Court has the power 
to decide upon its jurisdiction from a combined view of the verdict 
and the evidence in the cause, has long since been overruled by the 
Supreme Court. Kline v. Wood, 9S. & R. 299. But the correct- 
ness of the principle, that in actions er coatractu, although the 
original demand may have been above one hundred dollars, yet if 
by a direct payment of a portion of it before the commencement of 
the suit, a reduction below that sum has been efieected, this Court 
has not jurisdiction, has never been called in question. ‘This doctrine 
did not originate with the decision of Byrne v. Gordon. It was 
stated and enforced in an analegous manner in Cooper v. Coats, 1 
Dall. 308. In that case a bond and warrant to confess judgment 
had been executed by the defendant for £600. Before the judgment 
was entered up, he had paid so much of the money as reduced the 
sum really due to less than £10. Notwithstanding this reduction, 
the plaintiff entered up judgment on the warrant in the Court of 
Common Pleas of this County, instead of suing before a Justice of 
the Peace, whose jurisdiction at that time comprehended debts not 
exceeding £10. By the then existing law. where a suit was brought 
in the Common Pleas which was cognizable also before a Justice of 
the Peace, unless the plaintiff filed a previous affidavit of his belief 
that he was entitled to more than £10, and the verdict was for less 
than that sum, the judgment upon the verdict was directed to be 
without costs. Cooper v. Coats was decided in reference to these 
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laws; and it was there held that although the bond was for £600, 
yet as the sum really due when the judgment was entered under the 
warrant was but £7, and this reduction had been occasioned by 
direct payments, the plaintiff was not entitled to costs. Had the 
reduction been effected by matters in the nature of a set off and not 
actual payment, the decision would have been otherwise as was then 
intimated, and in a subsequent case, Brailey v. Miller, 2 Dall. 74, 
was expressly adjudged, and in Bunner v. Neil, 1 Dall. 457. 

The principle therefore stated by Jupbge Hemruitt, that in actions 
ex contractu where the sum in controversy had been reduced to less 
than $100, before the commencement of the action by means of 
direct payments, this Court has not jurisdiction, is a sound one, and 
there was no misdirection in that part of the charge. 

But admitting this principle, can the defendant take advantage of 
it under the general issue. It is unnecessary to notice the plea of 
“ payment,” since the general issue which is pleaded with it, is more 
comprehensive. 

It is stated by Chitty, (1 Chitty’s Pl. 474, note b,) “if there be a 
total want of jurisdiction in any of the Courts of England, the matter 
may be pleaded in bar or given in evidence under the general issue, 
even in actions in the Superior Courts at Westminster.” The prin- 
cipal authority which he cites for this position is Rex v. Johnson, 6 
East. 583. This however was not the point of that decision, and 
what is said on the subject is extra judicial. He cites also Parker v. 
Elding, 1 East. 352, which is unquestionably a full authority to the 
purpose, and unless there is something peculiar in the inferior juris- 
diction there mentioned, goes beyond it, and would justify the ruling 
in the ease before us. The Reporter’s syllabus in Parker v. Elding 
ix. “ where a public statute for erecting a Court of inferior juris- 
diction, enacts that no action for any debt not amounting to £4, and 
recoverable by that act, shall be brought in any of the King’s Courts 
of Westminster, &e. against any person residing within the juris- 
diction of such Inferior Court, such statute is a defence upon the 
general issue to a party bringing himself within it, who is sued in the 
Superior Courts.” The declaration in that case was like that before 
us in assumpsit, and the plea the general issue, and it was there ob- 
fees on the trial that the defence that the sum in controversy was 
ess than £4, could not be taken under the general issue, but should 
have been pleaded specially. Yet the Judge at nisi prius overruled 
this objection, and directed a verdict to be given for the defendant. 
And this ruling was sustained by the Court in banc. 

The inferior jurisdiction referred to in this case, was a Court in 
the Isle of Ely, which is “a royal franchise,” and jurisdiction over 
all causes as well criminal as civil, was formerly, if not at the present 
time, exercised by the Bishop of Ely; 1 Bl. Com. 119, and the 
King’s ordinary writs issuing under the great seal out of Chancery, 
do not run there. 31b.78. Whether this circumstance had any 
influence on that decision, is not intimated in the report, but from 
Chitty’s note it seems probable that it had. But, however this may 
have been, there is such a palpable inconsistency in directing a 
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verdict to be taken which must conclude the plaintiff ever afterwards, 
on the ground that the Court has no jurisdiction of the cause at all, 
that [ cannot recognize the decision. If the decision left the rights 
of the parties as they stood before, the absurdity of exercising juris- 
diction to decide that none was possessed, would be harmless, and 
might be on this account perhaps tolerated. So it seems to have 
been thought in Rex v. Johnson, in Anthon v. Fisher, 2 Doug. 650, 
n. 132, and in Rex v. Hayden, 3 Mass. R. 24. 

On the single ground, therefore, that this defence was not open 
to the defendant on the general issue, but should have been pleaded 
specially, so that the record would exhibit the true reason of the 
decision, and thus the rights of the plaintiff be preserved, I am 
of opinion the jury were misdirected, and a new trial should be 
granted. Rule absolute. 


JONES—Jvsrice. 

In this case the parties were at issue, upon the plea of non as- 
sumpsit, and upon the trial of the cause evidence of payment was 
received, which if believed by the jury would reduce the plaintiff’s 
demand to a sum less than $100. Whereupon the Judge charged the 
jury that if they should find that the Plaintiff’s demand was by direct 
payment and not by set off to a less sum than $100, the Court had 
no jurisdiction, and that they ought to find for the defendant. The 
jury found accordingly, and the question now is, whether that direc- 
tion was right. 

There can be no doubt that the jurisdiction of this Court extends 
only to cases where the amount in controversy exceeds $100, for 
such is the express provision of the act of Assembly by which the 
Court itself is constituted. Neither is it doubted that the Judge upon 
the trial of the cause, had the power to put a stop to the proceedings 
in any stage of them, on it being shown clearly that the Court has 
no jurisdiction of the matter in controversy, but the question is, 
whether the Court on the trial of the general issue could submit to 
the jury a question of fact upon which the jurisdiction of the Court 
depends, and direct the jury to give a verdict for the plaintiff or de- 
fendant according as they should find that fact to be. 

It seems to me very clearly that he could not, because the Court 
in doing so would retain jurisdiction while its jurisdiction was called 
in question, and in case the jury should find a verdict for the de- 
fendant on the ground that the Court has not jurisdiction, (as they 
have done in this case,) a judgment on that verdict would be incon- 
sistent with the reason upon which it is founded, for the judgment 
would debar the plaintiff of another action in another Court, only on 
the ground that this Court has jurisdiction of the matter in contro- 
versy, whereas the judgment itself rests upon a verdict which was 
given on the ground that the Court had no jurisdiction. This result 
is produced by the legal effect of a judgment upon the general issue, 
while a verdict for the defendant upon a plea in abatement to the 
jurisdiction of the Court, would not debar the plaintiff from his action 

foré any Court having jurisdiction. It follows therefore, that 
while the Court has the power to dismiss a cause clearly not within 
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its jurisdiction, yet if the facts upon which the jurisdiction of the 
Court depends are in controversy, they cannot be tried upon the 
general issue—in fact, cannot be tried at all if the defendant has 
pleaded a plea in bar with full defence, because such a plea, admits 
the jurisdiction of the Court as well as the capacity of the plaintiff to 
sue. Pleas to the jurisdiction of the Court are pleas in abatement. 
‘They must be pleaded in person and with half defence, and when 
issue in fact is taken upon such a plea and it is found against the 
defendant, the judgment for the plaintiff is peremptory, quod recu- 
peret, and the jury should assess the damages. But if the verdict be 
for the defendant, the judgment thereon would conclude only to the 
jurisdiction of the Court, and not to: the merits of the controversy 
between the parties. 

There is, however, one case in which the jurisdiction of the Court 
may be enquired of under the general issue, and that is where no 
Court of the Country has jurisdiction of the cause; for when that is 
the case no action can be maintained by the law of the land. See 3 
Mass. 26, Rea v. Hayden, 1 Douglass 450, 3 Johns. 113. And a 
judgment would not debar the Court of a foreign country having ju- 
risdiction, from taking cognizance of the cause. In every other case 
the defendant by not calling in question the jurisdiction of the Court 
submits to it, and by pleading a plea in bar in fact affirms it, and 
the Judge at the trial had authority only to try the issue joined be- 
tween the parties, and not to allow the jurisdiction of the Court to be 
called in question under a plea that admitted it. 

The cases in which the Judge may interfere of his own motion, 
must be clear of controversy. 

Where for example, it appears by the pleading that the Court has 
not jurisdiction—as when the plaintiff alleges a cause of action of 
sufficient amount to give the Court jurisdiction, but closes his case 
without giving evidence of a claim exceeding $100, the Court may, 
as Chief Justice ‘Tilghman remarks, | Bin 142, put a stop to the pro- 
ceedings and dismiss the jury. But this is quite a different thing from 
retaining the jurisdiction and proceeding to try the fact upon which 
the jurisdiction depends. 1 have treated this question on the prin- 
ciples of pleading, and if our Courts had treated the question on that 
ground, it seems to me all embarrassment would have been avoided. 

The peculiarity of the case is, that the question of jurisdiction turns 
upon the amount in controversy, and this is usually the only question 
which is litigated under the general issue 


But if the controversy as to the sum in dispute is carried with a view to the question of 
jurisdiction, and the question is to be submitted to the jury, it must by the principles of 
pleading be done under a plea to the jurisdiction. It may be enquired however how aplea 
is to be framed, to meet the question. This question does not arise. But] conceive there 
ean be no real difficulty in framing a plea which shall sufficiently allege in a proper way 
any matter which can avail to defeat the action. It is sufficient to say, that uponthe issue 
joined, the question of jurisdiction could not be tried, and the effect of entering judgment 
upon the verdict, would be to debar the plaintiff from au action before an Alderman, al- 
though it is conceded that something is justly due to him. 

I am of the opinion that this rule should be made absolute. 

Counsel for plaintiff M‘Call and Serrill—for defendant G. L. Ashmead. 

Note—The same question as in the above case, arose and was decided in the case of 
Lippincott v. Elmes, District Court.—Graham for plaintiff— Perkins for defendant 
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Insurance Co. or Nortu AMERICA, BT. AL 
vs. 
Union Canat Co. er. AL. 


Supreme Court. 
Eastern District. 


The following Opinion was delivered in the above case, on the 
day of January, 1842, by Cuser Justice Gipson. 


I am asked to compel the Company to execute a mortgage of its 
works to the complainants, or declare the latter to be entitled to 
a preference under the mortgage executed to Mr. Roberts in trust 
for the general creditors ; to decree that the Company pay the com- 
plainants the whole of their principal and interest in preference to 
any other class of its creditors; that it come to an account of the 
tolls received, and apply the tolls which may accrue to the interest 
due to the complainants ; that it be restrained in the mean time from 
increasing the dimensions of its Canal, or suffering any incumbrance 
on its property, or from applying its resources to any other object 
than the redemption of the complainants’ loan. These prayers for 
different forms cf relief, are founded on the supposed right of the 
complainants to be preferred to the subsequent |van holders, and this 
right, whatever it may be, depends on the twenty-sixth section of the 
act of incorporation which authorized the Company “ to raise by 
way of loan from any individuals or bodies corporate, on such terms 
and conditions as they might think fit, such sums of money as they 
might, from time to time, find expedient for the completion of the 
objects aforesaid, upon the credit of the capital stock and incorpora- 
tion, including the nett proceeds and avails of the lottery, and tolls 
and profits of the same; and for the fulfilment of the terms and 
conditions of any such Joan, to MorTGAGE any part or the whole of 
their property, tolls, profits, or estate whatever.” It will he per- 
ceived from this, that the instrument prescribed to fulfil the terms of 
the agreement and thus secure a preference, was to he a mortgage; 
and that unless the complainants are legal or equitable mortgagees, 
they are not entitled, by force of the statute to any preference 
whatever. 

In pursuance of its power, the Company resolved to borrow 550,000 
dollars, and pledge, for the redemption of the loan, beside the avails 
of its lottery, its works accomplished or to be accomplished, as well 
as the tolls arising from them; and an advertisement inviting sub- 
scriptions on those terms, was inserted in the newspapers of the city. 
The complainants, who are the subscribers to this original loan, con- 
sequently lent their money on the terms indicated, but did not, as 
they might have done, insist upon a formal mortgage. Insvead of 
that, they took a certificate with a marginal memorandum, which 
bore that certain funds were pledged for its redemption by the reso- 
lution referred to; and this certificate with its memorandum, is said 
to be a mortgage within the purview of the act. 

The legal effect of its terms, is certainly not that of a mortgage. 
but, if any thing at all, that of an agreement for a mortgage; it 
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is treated as such by the complainants in their bill, for they pray 
specifically for the execution of a formal instrument which the cer- 
tificate is, by the nature of the relief sought, confessed not to be. It 
is doub less evidence of the terms and conditions of the loan; but it 
is not the instrument prescribed by the statute for the fulfilment of 
then. No more is contained in the body of it than an acknowledg- 
ment of the debt; and if any thing makes it a mortgage, it must be 
the marginal note. But the word mortgage has a teclimical and dis- 
linctive meaning ; and the Legislature must be supposed to have used 
it advisedly, as they are supposed to know the legal import of their 
own language. They doubtless meant an instrument of mortgage 
containing apt and proper words ; and such as could be enforced by 
a Court of law, for the Chancery powers since vested in the judiciary 
were, at that time, neither given nor contemplated; in a word, such 
an instrument as would be recognized to be a mortgage both by 
lawyers and laymen. Grant that it might have been doubted whether 
the scire facias prescribed by the statute of 1705, for a mortgage of 
land, would lie on a mortgage of the chattel interest directed to be 
hypothicated by the act of incorporation. But when the Legislature 
gave the power to execute a mortgage, they impliedly gave what- 
ever remedy should be necessary to enforce it, and none so proper 
as the one used in analogous cases. By force of the power to be 
implied from this, a Court of law might doubtless have issued a writ 
of sequestration in execution of a judgment on a mortgage of the 
tolls, such as has since been provided for judgments against corpora- 
tions by express enactment. But no lawyer would have attempted 
to support a scire facia on the marginal note of one of these certifi- 
cates, any more than he would have attempted to support it on an 
equitable mortgage by deposit of title deeds. 

Indeed such a deposit, importing as it does a parol agreement for a 
mortgage of land specifically enforceable notwithstanding the Statute 
of Frauds, very closely resembles this marginal note, which, accord- 
ing to its most extended interpretation, imports no more than the 
existence of a loan on the credit of a security to be executed: and it 
therefore becomes very material to enquire whether, after the lapse 
of fifteen years, equity will enforce such an agreement against sub- 
sequent lenders, who have been induced to advance their money for 
the benefit of the complainants by their supineness. 

The case of Hunt v. Rousemaniere (8 Peters, 1) is to the point. 
It was held that if a mistake exist, not on the instrument which is in- 
tended to give effect to the agreement, but in the agreement itself, 
and it is shown to have been produced by ignorance of a material 
fact, equity will relieve according to the nature of the case ; but that 
if the agreement was not founded on such mistake, and if it was ex- 
ecuted in strict conformity to itself, equity would not decree another 
security to be given different from that which had been agreed on, 
or treat the case as if the other security had been actually executed. 
In‘the case before us, it is not pretended that there was any mistake 
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of fact either in respect to the agreement or the instrument which the 

arties treated as an execution ofit. The word mortgage, is not to 
e found in the resolution to borrow, or the proposals for subscrip- 
tions ; nor does it occur on the margin of the certificate. Why then 
suppose that they contemplated the execution of a mortgage at all? 
The complainants were at liberty to contract on the basis of a less 
security, than the one authorized by the act of incorporation: andif 
they thought proper to advance their money with their eyes open to the 
fact, that the thing pledged for its re-payment, was incapable of being 
transferred to their possession, it is too late for them to come here for 
relief from their misapprehension of its consequences. There is an 
essential differerence between a mortgage and a pawn, as regards the 
duration of the time of redemption; and as the latter must be attended 
bya delivery of the thing, there certainly is a formal one of importance 
as regards the means of enforcement; consequently, where parties 
have used an ambiguous phrase, to indicate the one or the other of 
them, the ambiguity cannot be cleared up to the disadvantage of those 
who have been induced to lend their money on a particular interpreta- 
tion of the meaning. If the one gave, and the other took, the instru- 
ment which was understood by them to be a full execution of the 
agreement they took the chance as to its legal effect. A mistake about 
that, would be a mistake about matter of law, which is not a ground 
of relief. 

Take it, however, that the certificete was not intended to be the 
consummation of the agreement, but that the parties still looked to 
the further security of a mortgage: would equity decree it after so 
great a lapse of time, to the exclusion of subsequent lenders, equally, 
ifnot more meritorious! Though an agreement which is to be per- 
fected by the exclusion of an instrument, is among the few excep- 
tions to the rule, that equity does not decree specific performance of 
a contract relating exclusively to a personal chattel, it is neverthe- 
less, open to all the objections that could in equal circumstances, be 
made to the execution of a contract for the purchase of land; and 
against a bill to enforce such a purchase, a delay of fifteen years 
would be decisive: But that is not all. The complainants were at 
liberty to insist on a mortgage, or waive it: but having taken a se- 
curity which is not a mortgage, I know of no principle which would 
justify me in executing this agreement to the prejudice of intervening 
interests. A Chancellor never exercises his discretionary power to 
the detriment of third persons ; and hence, in Orby v. Trigg,(9 Mod. 
2, 3) where there was a covenant to let a mortgagee have the estate 
in case it was to be sold, he was not allowed to claim it to the preju- 
dice of an intervening purchaser without notice, or to the prejudice 
of the heir, after the lapse of a considerable time, in which he might 
have done so. The same principle in Powell v. Hankey, (2 P. Wm. 
82.) The subsequent creditors, in this case, are peculiarly meritori- 
ous. Had they not by reason of the complainants’ omission to exact 
a mortgage, been induced to advance their money on the credit of the 
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fund as an unappropriated one, the Company’s works would have re- 
mained unproductive, and the certificates worthless ; so that the sub- 
sequent lenders stand in relation to their predecessors, very much as 
their predecessors stood in relation to the Company. It was their 
money which made the property what it is, and prevented the pre- 
vious investments in the stock, or in the loan from being a total loss. 
And this they did, without notice of previous loans. It is not too much 
to presume, that the complainants contemplated the necessity of fur- 
ther assistance and purposely left the pledge an open one, in order to 
let in subsequent lenders on the same footing. But whatever the de- 
sign in the first instance, it is enough that they have put their own 
interpretation on the contract, by accepting an instrument as an ex- 
ecution of it, which is not a mortgage in form or eflect ; and that they 
remained ostensibly satisfied with it for fifteen years, while others 
were lending their money for their benefit, on the credit of the same 
pledge. Even were the contract indisputably an agreement for a 
mortgage originally, I would not feel myself at liberty, under the cir- 
cumstances, to decree it specifically ; and what title to relief have the 
complainants on any other ground? 

They claim a right by force of the certificates, as evidence of a 
naked pledge, to be declared preferred creditors under the trust in 
the mortgage to Mr. Roberts. But if they have not the means of en- 
forcing their supposed priority at law, they cannot enforce it in equity, 
which considers equality to be the nearest practicable approach to 
pure justice. The principles most frequently met with in the distri- 
bution of equitable assets, but is not peculiar to it. Equity disregards 
preferences which could not be enforced at law, wherever it has the 
exclusive control of the fund; and it respects them only where to do 
otherwise, would merely turn the party round to another tribunal. 
This is forcibly exemplified in Childs v. Stevens, (1 Vern. 101) a case 
which has been cited in the course of the argument. The owner of 
land encumbered with judgments, statutes, and mortgages, had sub- 
jected it to payment of his debts. The Chancellor directed the real 
securities to be paid first, and then the bonds and simple contract 
debts on average. But it being urged that a judgment creditor should 
have satisfaction before a younger mortgagee, as at law, the Chan- 
cellor thought it reasonable, yet “ left him to get it at law ifhe could” 
(S. C. 1 Eq. Ca. Ab. 141.) The principle does not spring from the 
essential properties of equitable assets, but is applied to them merely 
because they are not to be reached without the assistance of a Chan- 
cellor. How else is this trust fund to be reached? These partiés 
have each a pledge without a legal preference, and the complainants 
call on me not only to help them to the fund, but to save them first. 
If they can enforce their pledge at law, well and good: if they can- 
not, they must be content to come on pari passee. 


Let the bill be dismissed. 


PENNSYLVANIA 


LAW JOURNAL. 





The following communication which has already appeared 
in the U. S. Gazette, we heve transferred to the Journal 
at the desire of an esteemed friend and able lawyer. 


Haw Reports. 


There was a time when the Bench and the Bar of this State oc- 
cupied a commanding eminence, and the reports of their doings were 
regarded as standard authorities. For a series of years this city 
concentrated in itself the united wisdom of the sages of the law 
from every quarter of the Union. Here the great thoughts and 
mighty efforts which established our Independence had been con- 
ceived—here the experiment of the old confederation had been made 
—and here were the counsels, discussions, and debates, which pros 
duced the glorious Constitution of these United States. Under the 
auspices of some of the same master spirits, the late Constitution of 
this State was framed, the foundations of our legislation were laid, 
and our judicial career commenced. What State, what country, 
could boast of a more splendid galaxy of names in the profession of 
the law, than those of Shippen, M‘Kean, Wilson, Bradford, Lewis, 
the Tilghmans, Sergeant, Dallas, Ingersoll, Rawle, Yeates, Ross, 
Sitgreaves? Those of Rush, Addison, Breckenridge, the Smiths, 
Duncan, Watts, ought not perhaps, to be considered as minor lights. 
Their biographies should be written—there is no desideratum in our 
literature so great. If well written it would do more than all things 
else to recall us to the good old times of the law, and there are those 
living who could do it. 

Returning to our “ Law Reports,” it is due to the subject to say, 
that it required all these commanding advantages to give to Penn- 
sylvania decisions, authority and currency abroad. The peculiarities 
of our early legislation, our mixed system of Jaw and equity, the 
effort to abolish special pleading and make “every man his own 
lawyer,” the anomaly of our compulsory arbitration laws, the op- 
probrium of our statute book in putting under the ban all “ prece- 
dents” however wise and learned, and well considered which had a 
“ British” stigma, the worse than useless efforts by legislative fiat 
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to make that simple which is in its nature complex, have presented 
obstacles all but insurmountable, to all who were not born and bred 
in the land of Penn, in their appreciation of the labours of our jurists. 
Hence since the great men of the Revolution, the compeers of 
Washington, and of the statesmen of the Continental Congress have 
passed away and their names are no longer left to grace our legal 
annals, the circulation of our reports has been very much confined 
to the Bar of our own State, and the labor of preparing them bootless, 
except in complaints. ‘There have been few more able Reporters 
than Binney. It is now all but thirty years since his last volume 
was published and his masterly analysis of the cases decided by 
Tilghman, Yeates, Smith, and Breckenridge, illustrated by the ar 
guments of the ablest lawyers in the land, have scarcely yet found 
their way to a second edition! Within this period the intrinsic diffi- 
culties of reporting have greatly increased. While our population 
has more than doubled, and the facilities and celerities to business 
supplied by steam, and rail-roads, and canals, and the revulsions and 
fluctuations, caused by an expanded credit system and unstable legis- 
lation, have more than quadrupled the cases in our Courts, the number 
of our Supreme Court Judges remain the same. And these Judges 
are required to perform four times the labour of their predecessors, 
with salaries less proportionate to the means of living, which ever 
and anon some wise legislature against the spirit of the Constitution 
would make still less; nay, their very independence has been struck 
at by limiting the tenure of their office; and, unless, perchance, for- 
tune may have favoured their earlier efforts, they must look forward 
to an old age of destitution, and to leaving their families pennyless. 

Under such circumstances it is not to be expected that however 
able, and learned, and faithful they should or could furnish the same 
facilities, advice, or supervision, in preparing our reports for the 
press which we once enjoyed. 

But the Bar and the publick must have, and will have the cases 
reported, and we abide by the maxim that “whatever is worth 
doing is worth doing well.” The writer is among the number of 
those who have heretofore found fault with every thing which was 
not equal to Binney, and it has cost him no small effort to overcome 
this habit of complaining, so far as to look a little at the increased 
and increasing difficulties with which this labour is surrounded. He 
hasjbeen encouraged to do this by the greatly improved character 
of a recent volume of Watts and Sergeant. It is the best digested 
and most carefully prepared volume of Reports which we have 
had for the last twenty years. Judges, Lawyers, and Reporters 
would seem to have combined for once, to determine if it were not 
possible to be brief and yet be lucid. 

It is to be hoped that the success of the effort will stimulate to 
perseverance ; that there will be a spirit of generous commendation, 
and that this work may constitute a new era. There are but few 
reports in the volume where the statement of the case occupies more 
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than a page or two; an outline of the arguments of counsel is ge- 
nerally presented in a few sentences; many of the cases are dis- 
patched with a brief “ Per curiam ;” and in not more than three or 
four do the opinions of the Judges extend beyond a third page; while 
the syllabus is almost invariably condensed into half a dozen lines. 

Considering the character and importance of those few cases 
which occupy the most space, they ought not perhaps to be regarded 
as exceptions. ‘The best apology ever offered for a long discourse 
was by him who said—*“I had not time to make it shorter.”” Messrs. 
Watts and Sergeant deserve the thanks of the Profession, that they 
have at last discovered the secret, and found time to tell the stories 
of our law wrangles in few words and yet correctly. Let no one 
suppose that this is an easy task or small merit until he has tried it 
himself. It requires no common labour, patience, peseverance and 
discrimination, to note and trace with accuracy and precision in 
words neither too many nor too few, these multifarious questions 
which arise amidst the permutations and combinations of an ever 
changing world, through all the mazes, and meshes, and subtleties, 
and conflictihg decisions of the law. From this book we learn that 
to decide a question of meum and tuum in our Courts, it may even 
become necessary to study the Spanish American Colonial Law; 
and having done so we discover such curiosities as that—* if an At- 
torney died after he had commenced a suit, his heirs can and ought 
to finish what he had commenced, provided they are men fit for it,” 
—and that, “in the opinion of their most distinguished jurists the 
word “heirs” includes executors. 

The mechanical execution of the book, is fully equal to its other 
merits ; the type, paper, and binding defy all cavil. The Messrs. Kay 
have established an enviable reputation among our law publishers. 





The following opinion upon a question it is believed, of 
considerable interest is submitted to our readers, as one 
exhibiting much judgment, learning, and research on 
the part of the author We trust that it will not fail in 
affording the satisfaction we anticipate for it: 


QUESTION. 


Is the mortgagor of a vessel liable in his capacity of.owner, for 
supplies furnished to the master on the credit of the mortgagee ? 

It is proposed to consider the question in several lights under a 
supposed variety of facts. 

1. Suppose the mortgagee to be in full possession at the time of 
the supplies furnished, appointing the master and navigating the ship 
for his own benefit. 
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2. Suppose the mortgagee not in possession, but the ship to have been 
navigated for the benefit of the mortgagor under a master appointed 
by him, but the mortgagee to have voluntarily allowed his credit to be 
made use of by the master for the purpose of obtaining the supplies. 

3. Suppose the mortgagee not in possession, but the master ap- 
pointed by the mortgagor to have used his name and obtained the 
credit from the pleintitf without his authority. 

My opinion is, that in the first supposed case the mortgagor would 
not, and the mortgagee would, be liable: In the second, that both the 
mortgagor and mortgagee would be liable: In the third, that the 
mortgagee would not, and the mortgagor would, be liable. 

It will be worth while to review and examine the leading cases 
upon this subject, in order to extract from them if possible those ge- 
neral principles which ought to guide us in testing the soundness of 
thees conclusions. 

One of the earliest cases in point of time is Rich v. Coe, (Cowp. 
636,) which was an action of assumpsit brought against the owners 
for repairs, in a case where the ship had been let to the master at a 
certain rent for a term of years, and he was bound by his covenants 
in the charter party to repair her. Lord Mansfield held, that who- 
ever supplied a ship with necessaries had a treble security. 1. The 
person of the master because of the priority of contract. 2. The 
ship itself; and 3. The owners, because they appoint the master: they 
run the risk, and they say whom they will trust with the office and 
appointment of master; that because there happened to be a private 
agreement betwcen the owners and the master, by which he was to 
have the sole conduct and management of the ship and to keep her 
in repair, that could not affect the creditors who it is expressly stated 
were total strangers to the transaction. It will be seen as we pro- 
ceed, that subsequent decisions have shaken the main point of this 
case. From the state of the facts, it would seem that the Captain 
had the full possession under a lease for eleven years, and was to all 
intents and purposes pro hac vice the owner. Jord Mansfield adds, 
“ To be sure if it appeared that a tradesman had notice, and in con- 
sequence of it gave the credit to the Captain individually as the re- 
sponsible person, particular circumstances of that sort might afford 
a ground to say, that he meant to absolve the owners and look singly 
to the personal security of the master.” 

Next in order of time seems Farmer & an. v. Davies, (1 T. R. 108,) 
which was an action against the Captain for supplies. They had 
been ordered by the owners before the Captain was appointed, 
though part of them were delivered afterwards. Lord Mansfield 
delivered the opinion of the Court deciding in favour of the Captain, 
and holding that where a Captain contracts for the use of the ship, 
the credit is given to him in respect of his contract: it is given to 
the owners because the Captain contracts on their account, and the 
tradesman has likewise a specific lien on the ship itself. Therefore 
in general, the tradesman who gives that credit debits both the 
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Captain and the owners. Now the Captain had made no contract 
personally. The owners contraced for their ship; the credit was 
given to them only ; and there was not therefore a shadow of colour 
to charge the Captain for any part of the goods. 

There is a very short and imperfect report of a decision much 
older than either of these, in 2 Stra. 816. Graham v. Bennet. On 
a motion for a new trial, it was held that prima facie the repairer of 
a ship has his election to sue the master who employs him or the 
owners ; but if he undertakes on a special promise from either, the 
other is discharged. That the master is not liable when the contract 
is with the owners is clear enough ; but that a special promise by the 
master, should without an understanding to that eilect, exonerate either 
the ship or the owners, is a proposition not so clear, and it is therefore 
to be lamented that the report dves not put us in possession of the 
particular circumstances. 

We come next to Chinnery v. Blackburne, (1 H. Bl. 117 n.) 
which was an action by the mortgagee for the freight. After the 
mortgage the ship went her voyage, returned, and delivered her 
cargo. ‘The mortgagee then took possession, paid various charges 
which had accrued, and sold the ship, which did not nett the mortgage 
debt. The justice of the case was acknowledged to be strong as 
between the mortgagor and mortgagee; but the defendant had con- 
tracted with the mortgagor. ‘The Court repudiated the idea that 
the mortgagor in possession is the servant and agent of the mortga- 
gee. Till the mortgagee takes possession, the mortgagor is owner to 
all the world. He bears the expenses, and is to reap the profits. 

Jackson v. Vernon, (1 H. B. 114.) was assumpsit against the 
mortgagee not in possession, for goods supplied the ship by order of 
the mortgagor and the decision was against the action. It is ma- 
terial to remark the ground upon which this decision was placed by 
the Judges who gave their opinions, who concurred in holding that 
the owners of a ship are liable for furniture and necessaries, because 
they receive the immediate benefit of the freight, and it is for that 
reason the contracts of the Captain are binding on them, he being 
their agent or servant. 

Westerdcll v. Dale, (7 T. R. 306,) was also an action against the 
mortgagee for repairs. It appeared that Dale the defendant, and 
another, were the registered owners. Dale conveyed his moiety to 
his co-prorietor by a bill of sale,defective under the Registry statutes. 
Then it was mortgaged to Dale; and during the period it remained 
in mortgage to him the repalrs were done by the order of the mort- 
gagor. The Court decided in favour of the plaintiff on the ground 
that the bill of sale was absolutely void and passed no title—that Dale 
was consequently still part owner—and that if one part owner suffers 
the other part owners to employ a person to repair their ship, he is 
bound by their acts. The liability of the mortgagee not in posses- 
sion was the subject of discussion, and Lord Kenyon intimated an 
opinion indicated by this language: “whether in or out of possession 
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he is the legal ow ier, and must be so considered in a Court of Law, 
nviwithstanding his title is subject to equitable interests. 

Young v. Branden (8 East. 10,) was assumpsit for repairs against 
owners. ‘They had sold and the vendee took possession. The re- 
quisites of the Registry acts not having been complied with, the legal 
title remained in the defendants. The vendee, however, acted as 
sole owner, and under his directions the Captain ordered the repairs 
in question. No notice was given to the plaintiff of the change of 
ownership. It was contended to have been long settled that the 
legal owners are liable for necessary repairs, whatever contract they 
may have entered with the Captain unknown to the builder that he 
should bear the burden. And Rich v. Coe, Graham v. Bennet, and 
Westerdell v. Dale, were cited and relied on. Lord Ellenborough 
said however, that the case was too clear to require argument. That 
it was true that the owners of a ship were liable for repairs ordered 
for them or for their benefit by their master: but it was never heard 
‘of, that if a stranger ordered re pairs for another’s ship or carriage, 
the owner was liable for such repairs. The vendee, under the void 
conveyance, was a mere stranger in the eye of the law to the de- 
fendants. He distinguished it from Westerdell v. Dale, by saying 
that was a case of partnership and there was no plea in abatement : 
the co-partner had ordered the repairs, and the case turned on the 
privity between them 

The case of Trewhella & an. v. Row, (11 East. 435,) is to be next 
noticed in order. It was assumpsit against the owner for supplies. 
P was sole registered owner and ordered the goods. He then sold 
to defendant. The goods were not delivered till after the sale. As 
there was no evidence to shew that no personal credit was given to 
the defendant, and the ship’s register showed that he had no legal 
title when the goods were ordered, the action was not sustained. 

Frazer v. Marsh, (13 East. 238.) in its circumstances was very 
much like Rich v. Coe. It was an action against the owner for stores. 
The defendant who was the registered owner, had let the ship to the 
Captain for a given number of voyages at acertain rent. The Captain 
ordered the stores. In argument, the Registry acts were much 
pressed, but Lord Ellenborough said that those acts were passed 
diverso intuitu, and that to say that the registered owner who divests 
himself by the charter party of all control and possession of the 
vessel for the time being in favour of another, who has all the use 
and benefit of it, is still liable for stores furnished to the vessel by the 
order of the Captain during the term. would be pushing the effect of 
those acts much too far. The question was, whether the Captain 
who ordered the stores, were or were not the servant of the defendant 
who is sued as owner? And as they did not stand at the time in 
the relation of owner and master to each other, the Captain was not 
the defendant’s servant, and therefore the latter was not liable for 
his act. 

It would appear indeed very well settled by many cases arising 
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on different kinds of questions, that if a ship be let out generally to 
freight, the freighter is owner for the voyage, liable for loss of goods, 
for damages from collision, and as against whom the master may be 
guilty of barratry, but that when the general owner does not entirely 
and absolutely part with the possession and control of the ship, but 
retains the appointment of the master, &c. the charter party is then 
considered as a mere affreightment sounding in covenant, and the 
freighter is not clothed with the character or legal responsibilty of 
ownership. Vallejo v. Brown, Cowp. 143; Parish v. Crawford, Stra. 
1251; Fletcher v. Braddick, 5 B & P. 182; Christie v. Lewis, 2 B. 
& B. 410, 8. C. 6 Eng. C. L. Rep. 175; Reeve v. Davis, 1 Adolph. 
& Ellis 312, S. C.28 Eng. C. L. Rep. 95; Marcadier v. Chesapeake 
Ins. Co. 8 Cranch 39; M‘Intyre v. Brown, 1 Johns. 228; Hallet 
v. The Columbian Ins. Co. 8 Johns. 272; Pitkens v. Brainard, 5 
Conn. 451; Thom v. Hicks, 7 Cowen 697; Emery v. Henry, 4 
Greenl. 407. 

The case of Twentyman v. Hart, was a nisi prius decision, and is 
reported in 1 Starkie 366, S. C. 2 Eng. C. S. Rep. 429. It was as- 
sumpsit against the mortgagee for repaits. One F the owner had 
endorsed the registry to the defendant as security for a debt; after- 
wards a new registry was made out in the name of the defendant. 
The defendant afterwards delivered up the old certificate but did not 
make a re-transfer of the vessel. The goods were ordered by the 
Captain who gave the name of F as owner, and plaintiff knew no 
other owner. Lord Ellenborough nonsuited the plaintiff. 

In M‘Iver and Humble, (16 East. 169,) it was held that when the 
party sued has a partner for the value of goods furnished for “ the 
owners of a ship,” was neither a partner in fact at the time, (having 
parted with his share some time before,) nor held himself out as sach— 
having before withdrawn his name from the description of the firm at 
the Counting-House, and sent circular letters to the correspondents 
of the house, notifying the change; he cannot be charged merely 
because having defectively conveyed his whole share in the ship 
before that time, he had subsequently joined with the assignees of 
the bankrupt partners in the ship in making a good title to it, to a 
purchaser from the assignees. 


(To be continued.) 
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The subjoined case was received from a par a 
with whose request that it might be published, we 
comply. The arguments of counsel though, of considera- 
ble length, are presented at the close of the Report. 


Sotoman Ross, sue! in error, Defendant below, 
‘s 


Zesuton Marcy, Dele nd int in error, Plaintiff below, 


2 Writ of Error to the Common 
§ Pleas ot Luzerne County. 


This was an action of ejectment, in which Zebulon Marcy claimed 
to recover from Soloman Ross parts of two tracts of land in Luzerne 
County, surveyed on warrants to Mary Hewes and Martha Moulder. 
The plaintiff exhibited and relied on two patents granted to him 
by the Commonwealth for these two tracts, and dated the 6th day 
of July, 1882. The patent for the Mary Hewes survey contained 
the following recital: —* Which said tract of land was surveyed in 
pursuance of a warrant dated the 15th day of February, 1794, 
granted to said Mary Hewes, whose right in and to the said tract by 
virtue of sundry conveyances and other assurances in law, became 
vested in the said Zebulon Marcy.” ‘The other patent recited a 
warrant to Martha Moulder, of the same date, and that her right 
had become vested in Zebulon Marcy. ‘The terms of the recitals in 
the two patents were the same. ‘The defendant proved that he went 
into possession of the lands and commenced an improvement on the 
two tracts, which laid contiguous, in the summer of 1832, but sub- 
sequently to the date of the plaintiff’s patents. He showed further, 
that on the 2d day of December, 1820, the Treasurer of Luzerne 
County sold these tracts to the County Commissioners for taxes— 
that on the 4th day of April, 1826, the Commissioners made deeds 
to Marcy, commonly called Redemption Deeds, for the tracts, in 
consideration of one dollar each, M: arcy however paying in addition, 
the taxes and costs that had been charged against the lands during 
the time they remained in the hands of the Commissioners. He 
shewed further that on the trial of the cause before arbitrators the 
plaintiff had exhibited those deeds as the titles on which the patents 
had been obtained, and that the deeds were not made in pursuance 
of a publick sale by the Commissioners. 

Under these circumstances, the defendant’s counsel insisted that 
the patents or the recitals in them were not conclusive of title, and 
that Marcy had not a legal and valid title under the deeds of the 
Commissioners. 

The Court below, (Scott, President,) was of opinion that the deeds 
of the Commissioners, not made in pursuance of a public sale, con- 
ferred no title, but that the patents issued to the plaintiff before the 
defendant went into possession, and the recitals contained in them, 
were conclusive against the defendant, and a verdict or judgment 
passed for the plaintiff. 


The defendant sued out a writ of error, and assigned this opinion 
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of the Court for error, and the cause was argued in the Supreme 
Court at Sunbury, at the June Term of 1836, by Conyngham for 
plainiiff in crror, and by Woodward for the defendant in error. The 
judgment of the Supreme Court aflirmed the judgment of the Court 
below. 

For the plaintiff in error it was submitted.—The plaintiff below 
rested his cause upon the patent from the Commissioners to him, to- 
gether with proof that the defendant had entered upon the land after 
the date of the patent. 

The defendant below, now plaintiff in error, then proved that on 
the trial of the cause before arbitrators, the plaintiff had shewn, as 
the mesne conveyances of title between the warrantee and patentee, 
deeds from the Treasurer of Luzerne County to the Commissioners 
of said County for the land sold as unseated, for arrearages of taxes, 
together with other deeds, (bearing date more than five years alier 
the purchase by the Commissioners, and consequently after the 
period of redemption had expired,) from the County Commissioners 
to the plaintiff, not founded on any publick sale, but being simply 
releases for a small consideration of the interest of the County in the 
lands. 

It was then argued upon the part of the defendant below, that 
these deeds, being entirely unauthorized by any act of Assemply, did 
not divest the title of the County or vest in the plaintiff any title either 
legal or equitable—and therefore that the plaintiff surreptitiously 
obtained his patent or deeds shewing no title in him, the title being in 
truth at the time in the County, and still being therefore an outstanding 
title in them. 

The Court below assented to the correctness of this argument, and 
socharged the jury, but further charged that though such was the case, 
still the patent was conclusive as to title against the defendant, whose 
possession commenced subsequent to the date thereof, and therefore 
that the above-mentioned circumstances did not in any way affect 
the plaintiff’s right to recover. 

The question then now is, is the patent conclusive? We do not deny 
but that it is prima facia evidence sufficient for the plaintiff in the 
first place. As to this point we refer to several authorities, shewing 
what the Supreme Court have said :—4 Bin. 213, Bixler v. Baker ; 
2 Bin. 12, James v. Betz; 4S. & R. 290, Whitemrie v. Napier. 

The patent, however though evidence, is not conclusive upon the 
Commonwealth. We refer to 4S. & R. 353, Diggs v. Downing; 6 
S. & R. 135, Burd v. Seaborn; 1 Penn, 501, Little v. M‘Farland; 1 
Peters C. C. Rep. 291, Brown v. Galloway; 5 Watts 564, Smith v. 
Collins, dissenting opinion of Huston, Justice. 

If a patent is not conclusive as to surveys, &c. why should it be so 
as to any other recitals. 

If not conclusive as to the Commonwealth, why should it be so as 
to one claiming under her, after the date of the patent, such as the 
supposed situation of the defendant below, in the present case. 


104 
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The Courts in our State should especially be cautious in adopting 
the opinion of the Judges below, as we all know the great looseness 
which prevail in our public offices in relation to the issuing of pa- 
tents. Sometimes mere suggestion or allegation is suflicient—and 
never is any probate or acknowledgment of a deed poll or mesne 
conveyances required. 

In 10 Johns. 23, Jackson v. Lanton, the conc/usiveness of a first pa- 
tent against a second one for the same land is held, because there is 
in the State of New-York a mode in Chancery given, by which the 
first can be avoided tor mistake, &c. In this State, however, there is 
no remedy in Chancery, and why should not our Courts, exercising 
the joint jurisdiction of Law and Equity, in an ejectment relieve 
against a patent surreptitiously or fraudulently obtained. 

A defendant without title may avail himself of a title in some 
other than the plaintitii If the title in this cause be in truth in the 
County of Luzerne, why now should the plaintitf recover, because he 
persuaded the oflicers of the Land Ojfice to issue to him a patent to 
which he had no right? 

Again, we contend that in the patent there is no recital of any 
direct fuct, any particular deed—it is simply the recital of a con- 
clusion—of generalities—and consequently no estoppel. Co. Litt. 352, 
B. Cro. Eliz. 700; 4 Com. Dig. (E. 4.) 1 Cov. & Hugh. Dig. 624; 
Ph. 3, citing Vaugh. 82; 22 Eng. C. L. 73, (2 Barn. & Adol. 278,) 
and cases there cited; 2 Han. Dig. 1024; 3 Raw. 333, Weshheiver 
v. Weshheiver, citing 10 Vin. Ab. 555, Pl. 7. 5; 2 T. R. 171; 4 
Pet. 87, Carver v. Astor. 

For the defendant in error, it was insisted that the patents or the 
recitals were conclusive of title against a person claiming a title, 
which originated subsequent to the date of the patent, and the fol- 
lowing authorities were cited :—Boardman and others vy. Lessee of 
Reed and Ford, 6 Peters’ Reports, p. 342; Jackson v. Lauton, 10 
Johnson’s R. 24; Hoofnagle v. Anderson, 7 Wheaton 212; Stringer 
et al. v. Young et. al. 3 Peters 341; Denebaugh v. Smith, 3 Bin. 
175, 191: Penrose v. Griffith, 4 Bin. 231; Downing v. Gallagher, 2 
S. & R. p. 456; Diggs v. Downing, 4 S. & R. 348; Allison v. 
Rankin, 7 S. & R. 272; Ford v. Gray, 1 Salkeld, p. 285; Nash v. 
Turner, 1 Esp. 218. 

The patent conferred the legal title on Marcy, and the holder of 
the legal title can recover in ejectment, and a wrong-doer cannot 
set up the outstanding equity to defeat him. Duer v. Boyd, 18. & 
R. 208 ; Cluggage v. Duncan 1 S. & R. 117; Hunt v. Crawford. 3 
Penn. R. 426. 
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| Saturday, December 24th, 1842. 


Ww. Braprorp’s Admr. 
vs. Coram, Srrocp and Jones, Jusrices. 
T. Braprorp’s Executor. 


An acknowledgment of debt signed by an Attorney at Law, on behalf of his client, is 
not a sufficient ‘* instrument of writing tor the payment of money,’’ to entitle the plamufl 
to judgment for want of an affidavit of detence. 


This was a suit by an -2dministrator de bonis non, to recover from 
the executor of a former Administrator, a balance which had been 
decreed by the Orphans’ Court to be due from one estate to the other. 

The paper filed was drawn up in the hand-writing of the de- 
fendant. It began by correcting an error in the decree, and after 
several minute calculations of interest, &c. concluded by saying, 
“now it is agreed, &c. that the balance hereinafter stated, shall be 
the amount as due at the date of the confirmation of said Report, viz: 
July 26, 1841, $2727 77; and was signed by the Altornies to the 
suit—J. W. Wallace for plaintiff, and J. M. Scott for defendant. 
The defendant having protested against the sufficiency of the paper, 
as not coming within the terms of the act—* an instrument of writing 
for the payment of money,” a rule was taken by consent, to show 
cause why judgment should not be entered notwithstanding. 

Tue Court (Stroud and Jones) was of opinion that the paper 
was not a sufficient instrument, within the meaning of the act; being 
signed by an Attorney at Law. ‘The case was submitted without 
argument. J. W. Wallace for plaintiff. Scott for defendant. 
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QUESTION. 
(Concluded from page 75.) 


Dawson v. Leake, was a case at Nisi Prius before Ch. J. Abbott. 
(Dowl. & Ryl. N. P. 52. 8. C. 16 Eng. C. L. Rep. 432.) It was an 
action of assumpsit against the owner for repairs. The defendant 
was the registered owner. For a considerable period the ship had 
been owned and managed by the defendant and one S. Defen- 
dant then made an agreement with 8, to sell him the ship, the 
price to be paid in instalments, with a stipulation that until all the in- 
stalments were paid, defendant should not be obliged to execute any 
conveyance. After this defendant never interfered with the vessel. 
The repairs were ordered by S and the bill at first made out to him. 
After all this, it was that a memorandum was made upon the re- 
gistry that defendant had assigned all his interest to S. The Chief 
Justice remarked that there were two questions. 1. Whether the 
plaintiff did the repairs upon the joint credit of defendant and 8, or 
upon the credit of S alone. If no credit was given to defendant 
he would clearly be entitled to a verdict. 2. If the repairs were 
done partly on defendant’s credit, he felt no difficulty in holding him 
liable. Hethen went on to say: “ The register is legal evidence of 
ownership, and no private understanding between the parties can 
weaken the effect which that evidence is calculated to have on the 
world. It has been contended that defendant stood in the character 
of a mortgagee out of possession, and consequently could not be 
liable for expenses incurred in respect of the ship. But there is a 
wide difference between the character of a mortgagee and that 
which defendant held in reference to the ship, because it seems to 
me that the legal possession of and beneficial interest in her was not 
divested from him by the agreement for the sale of his share; but 
independantly of that the more recent case of Westerdell v. Dale, 
has very materially shaken the authority of Jackson v. Vernon, and 
other similar cases relied on in the argument, and [| think [ am war- 
ranted on the authority of Lord Kenyon in saying, that the doctrine 
there laid down cannot now be considered as law.” 


Vor. II.—No. 6. I} 








82 QUESTION. 


In a subsequent case tried at Nisi Prius before the same Judge, he 
appears to have materially altered his views, and his own decision in 
Dawson v. Leake being much pressed upon him, he remarked that 
in that case the defendant had himself been in the habit of employing 
the tradesmen about the ship, and had given no notice to them that 
his interest had ceased; and that the jury very properly said that 
the work had been done on his credit. ‘Thus putting the decision 
upon very different grounds from those attributed to him in the printed 
report. But the doctrine implied in the subsequent explanation has, 
it must be confessed, something about it still more novel and extraor- 
dinary. That the owner of a ship or a house, having been in the 
habit of employing tradesmen about it—upon parting with the title is 
bound to give notice to the world or continue responsible for the 
contracts of his vendee in relation to the subject-matter, it would 
require a very strong authority to establish. ‘This case of Jennings 
v. Griffiths, (Ry. & Moody, 42 S.C. 21 Eng. C. L. Rep. 378,) 
was an action for repairs done by order of the Captain. ‘The de- 
fendant was registered owner. He transferred to his son, who again 
conveyed to another. No new registry was made of these transfers, 
but they were endorsed on the certificate of registry kept on board. 
C. J. Abbott remarked, that the object of the Legislature in passing 
the Registry acts was clearly one of general policy, namely, to pre- 
vent foreigners from participating in the advantages which it was 
intended to give to British shipping only; and that the use of the 
registry was to enable the Government officers to ascertain at all 
times, that the real owners are British subjects. Svon after the 
passing of those acts, the leaning of Courts of Law in the construc- 
tion of them was, to say that the registered owners of ships, should 
at all events be liable for the repairs. But the subject having become 
more accurately understood, a better and more correct principle now 
prevails; and the recent cases have decided that the true question in 
matters of this description is, “ upon whose credit was the work 
done.’’ ‘That question would in most cases be decided by the fact 
of legal ownership, the repairs being generally done for the legal 
owner. But it may so happen that the name of a person may be 
retained on the registry after he has ceased to be beneficially in- 
terested in the ship or to interfere with its concerns. 

The broad rule here laid down that the true question is, “ upon 
whose credit was the work done,” must necessarily be subject to the 
qualification that it was done upon his authority either expressed or 
implied from his derivation of a benefit from it as actually and bene- 
ficially interested in the profits of the ship. 

Harrington v. Fry, (2 Bing. 179, 8. C. 9 Eng. C. L. Rep. 370.) 
Assumpsit for stores ordered by a past owner who had made a bill 
of sale to the defendant which was void under the Registry acts. 
The defendant, however, had never interfered with the management 
of the ship, nor derived profit therefrom. It was held that a man 
could only be charged in respect of property in a ship upon credit 
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given to him, or as legal owner, or as having holden himself 
out as legal owner. If the defendant had appeared as owner the 
defectiveness of the conveyance would not avail him. The judgment 
was in favour of the defendant. 

The case of Cox v. Reid, (1 C. & P. 602. S. C. 11 Eng. C. L. 
Rep. 491,) was an action for repairs, and it was left to the jury by 
Chief Justice Best with this direction, that although a man’s being 
registered owner made him prima facie liable, yet if it appeared in 
the particular case that the credit had not been given to him, his 
liability was done away with. It may be important to notice the 
fact, thatin this case there was a separate defeasance from the de- 
fendant to the mortgagor. 

In Briggs v. Wilkinson, (7 B. & C. 30. S. C. 14 Eng. C. L. Rep. 
10,) it appeared that B. was a part owner and ship’s husband; that 
he mortgaged to defendant; by the terms of the mortgage the de- 
fendant was to pay himself from the proceeds of the ship when sold, 
all he might have to pay as registered owner. After this mortgage 
B continued to act as before—ordered the goods sued for; plaintiff 
did not know that defendant was interested, nor had he taken pos- 
session or interfered with the management of the ship. Lord Ten- 
terdon said that the only question was, whether the repairs done and 
the stores supplied to the ship could be considered as having been 
done and supplied under the authority of the defendant. There were 
certainly conflicting dicta ; but he considered that if the legal owners 
would not at Common Law be liable merely on account of their 
ownership, they were not so by reason of any thing contained in the 
Registry acts. And Bailey, J. added that where a ship is under the 
management of the master and the owners divide the profits, the 
master is prima facie agent for them all; but the mere legal owner- 
ship does not make any person liable for the ship’s debts. 

The case of Thompson v. Tinden, (4 C. & P. 158. S. C. 19 Eng. 
C. L. Rep. 320.) was an action against a part-owner for work or- 
dered by another part-owner. It was contended that exclusive credit 
had been given to the latter, in regard to which Tindal, C. J. said— 
that an exclusive credit would be a giving up of the owners generally 
and the making an exclusive bargain with the person who orders 
the goods, and an agreement to furnish them on his credit only. And 
the jury were told that unless the defendant could show that the 
dealing was that the other should be looked to exclusively, the ver- 
dict must be for the plaintiff. 

Essery v. Cobb, was an action against the Captain, and is reported 
ind C. & P. 358. (24 Eng. C. L. Rep. 359,) and the jury were simply 
told that the Captain was liable in the first instance, if it did not 
appear that any credit was given to the owner. 

In Castle v. Drake, 5 C. & P. 359. S. C. 24 Eng. C. L. Rep. 
360,) it was held that if a person who is mortgagee as well as broker 
of a ship gives directions for repairs to be done, the question for the 
jury will be in an action by the tradesman against him, whether he 
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gave directions only in his character of broker, or as having an in- 
terest in the vessel. 

In Reeve v. Davis, a very late English case, (1 Ad. & Ellis 312. 
S. C.28 Eng. C. L. Rep 95,) where there was a charterer who was 
also Captain, by whose order the repairs had to be done, the rule 
was laid down on these terms:—* The party for whose profit the 
ship is in reality employed at the time has the benefit of the work 
done, and is liable to the tradesmen who did it.”’ 

The American cases may be very summarily disposed of, as with 
one or two exceptions to be noticed, they have generally followed in 
the track of the English authorities. ‘That a mortgagee out of pos- 
session is not liable for necessaries furnished the ship, is held or re- 
cognized as the Jaw in M‘Intyre v. Scott, 8 Johns. 159; Wendover v. 
Higeboom, 7 Johns. 308; Thom v. Hicks, 7 Cowen, 697; Brooks v. 
Bardsey, 17 Pick. 441; Dame v. Hadlock, 4 Pick. 458; Colson v. 
Bonsey, 6 Greenl. 474; Fisher v. Willing and a]. 8S. & R. 118. 

There is a case of Tucker v. Buffington, (15 Mass. 477,) where a 
mortgagee took out an enrolment in his own name, and caused the 
name of the place of residence of the former owners to be erased 
from the stern, and his own place of residence substituted—the 
mortgage being in the shape of an unconditional bill of sale with a 
separate defeasance, in which it was held that he had thereby made 
himself liable for repairs. And in Connecticut this has even been 
carried so far, that the acceptance by the mortgagee of an uncon- 
ditional bill of sale, must be considered as a declaration to the world 
that he is owner, and he becomes liable thereby for necessary dis- 
bursements in repairs and supplies procured by the master during the 
voyage. And to protect a mortgagee from the general liability of 
owner, it is necessary that he shall not appear from the papers to be 
owner, or that his character as mortgagee should accompany the 
evidence of his title. Starr v. Knox, 2 Conn. 215. 

The question upon liability for necessaries furnished or repairs 
done to ships by the order of the Captain would seem to be resolvable 
to these general principles. 

1. Whichever party has expressly directed the repairs, will be 
liable on the footing of privity, unless the agreement is express to 
Jook to another party exclusively. 

2. He who is the owner in possession appointing the master and 
receiving the savings will be liable for actual necessaries, (where the 
tradesman has not agreed expressly to look exclusively to some one 
else,) even though express authority be not shown—nay, even where 
by private agreement such authority is negatived. 

3. The mortgagee who holds the legal title merely as a security 
for the repayment of a debt, but who is not in possession nor en- 
titled to any part of the ship’s earnings is not in general liable, 
though he may render himself so by act of ownership, and perhaps 
by the acceptance of an unconditional bill of sale. 

The application of these principles to the three supposed cases will 
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be easy, and at the same time it would not be difficult to show, con- 
sist entirely with commercial convenience and good faith, which is 
the life of commerce. The law gives a higher character to the acts 
of the master of a vessel abroad, in enabling him to bind his owners 
personally as well as the ship itself for necessaries, as well as any 
other agent who is in general limited by the term of his power. It 
arises from necessity; but while the right of the tradesman and fo- 
reign merchant are duly protected, no unnecessary impediment should 
be thrown in the way of those transactions often so important to the 
fair and honest trader, by which he may relieve himself from tem- 
porary embarrassment, or seize the favourable moment for pushing a 
profitable adventure, by raising the necessary funds upon a mortgage 
of his vessel. 


Baw of Taggers. 


In England, the general rule is, that wagers are lawful, and that 
the Courts will enforce them against the party who has lost. There 
are however, certain exceptions to this rule—as where the wager is 
of so ludicrous and frivolous a nature, that it would be beneath the 
dignity of the Courts to notice them. In the Civil Law, such wagers 
are called sponsiones ludicre, of which no judicial cognizance could 
be taken. In the English Courts, however, actions upon very fri- 
volous wagers have been entertained. ‘Thus in Pope v. St. Leger, 
1 Salk. 344, an action was tried before Lord Holt, upon a wager, 
“ whether a person playing at back-gammon, having stirred one of 
his men without moving it from the point, was bound to play it.” 
So Mr. Justice Lawrence held that the plaintiff might recover in an 
action upon a wager of “ Six to four that Bob Booty should win the 
plate at the New Litchfield races.” (M*‘Alister v. Haven, 2 Camp. 
436.) So it was held that an action was maintainable on a wager 
of a rump and dozen, whether the defendant was older than the 
plaintiff. It was strongly urged by Mr. Sergeant Vaughan, the 
counsel for the plaintiff, that instead of any publick prejudice arising 
from the thing betted, it was for the publick benefit to promote con- 
viviality and good humour. The Court of Common Pleas were not 
very decided in their opinion on the legality of this wager. Sir James 
Mansfield, with a coyness and modesty very grateful in a Chief Jus- 
tice, declared that “ he did not judicially know the meaning of a 
rump and dozen.” But Mr. Justice Heath had the candour to say, 
“we know very well privately that a rump and dozen is what the 
witnesses stated, viz. a good dinner and wine, in which I can discoVer 
no illegality ;” and said Chambers, J. “ The witnesses have explained 
the rump and dozen, to mean a good dinner, and this is sufficiently 
certain. Then where is the immorality ? Is it impossible for people to 
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sit down to a good dinner without being guilty of excess !’”’ (Hussey 
v. Cricket, 3 Camp. 168.) But in one case Lord Ellenborough re- 
fused to try an action where a wager ona cock-fight, saying “ that it 
was impossible to be engaged in ludicrous enquiries of this sort, con- 
sistently with that dignity which it is essential to the publick welfare 
that a Court of Jusice should always preserve.” (Squires v. Whisken, 
3 Camp. 140.) So Lord Loughborough refused to try an action on 
a wager, “ whether there are more ways than six of nicking seven 
on the dice, allowing seven to be the main, and eleven a nick to 
seven.” (Brown vy. Leesen, 2 H. Bl. 43.) In the case of Henkin v. 
Guss, 2 Camp. 408, which was assumpsit on a wager, “ whether a 
person may be lawfully held to bail on a special original for a debt 
under £40.” Lord Ellenborough requested to see the record, and 
having perused it “threw it down,” as the report states, “ with 
much displeasure.” (In fact he is said to have thrown it at the head 
of the plaintilf’s Attorney.) “I certainly will not,” said he, * try 
this cause. I sit here to decide points of law that arise incidentally 
upon me, and the decision of which is necessary for the purposes of 
justice, not to state my opinion upon any question submitted to me 
from idle curiosity. 1 consider the attempt as extremely indecent.” 
Indecent as this attempt was, others certainly more indecent have 
occasionally been brought before the Courts. ‘Thus an action was 
brought on a wager of £200 to £100, that Joanna Southcote would 
be delivered of a male child before the first day of November then 
next ensuing ;” but it appearing that Joanna was unmarried, Gibbs, 
J. refussed to try the cause. (Ditchbrun v. Goldsmith, 4 Camp. 152.) 
So it was held that a wager on the sex of the Chevalier D’Eon was 
illegal, (Decester v. Jones, Cowp. 729.) It is laid down by Lord 
Mansfield, in this case, that where the wager is an incitement to a 
criminal act, as “1 lay you a wager that you do not beat such a 
person ;”’ or, when the subject matter of it is a violation of chastity, 
or an immoral action, as if, I lay I seduce such a woman,”’ is illegal. 
Wagers against the general policy of the State, or of the law are 
illegal ; as a wager upon the contingency of a peace between this 
country and a State with which it is at war. (Lacausade v. White, 
2 Esp. 629,7 T. R. 535,8.C.) There is a singular case of a wager 
reported in 12 Mod. 416. Green laid a wager with Wall that he 
would walk to High Park Corner in such a time, but there being no 
such place as High Park Corner, but Hyde Park Corner, he could 
not walk to a place that was not in being, and therefore the Court 
held that Green lost his wager. A bet on the ages of the respective 
fathers is good, although one of the fathers is dead at the time, that 
fact not being known to the parties. (Earl of March v. Pigott, 
Burr. 2802. 

The rule laid down in the Chevalier D’Eon’s case was formerly ad- 
mitted in Pennsylvania, (see Morgan v. Richards, 1 Browne 171,) but 
it seems now that the Courts here will not entertain actions founded 
on wagers. Edgell v. M‘Laughlin, 6 Wheat. 176. As to wagers 
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on elections, which are absolutely null and void, in whatever form 
they may be conceived. See Wagonseller v. Snyder, 7 Watts. 343. 
Lloyd v. Liesenring, 7 Watts 294. Smyth v. M* Masters, 2 Browne 
182. See also the cases of Riechley v. M'Clay, 2 W. & 8. 59, and 
Mytinger v. Springer, 3 W. & S. 405. 





Special Wleading. 


“| shall not easily be induced to wish for a change of our present 
forms, how intricate soever, they may seem to those who are 
ignorant of their utility. Our science of Special Pleading is an ex- 
cellent logic ; it is admirably calculated for the purpose of analysing 
a cause, of extracting like the roots of an equation, the true points in 
dispute, or referring them, with all imaginable simplicity, to the 
Court or jury; itis reducible to the strictest rules of pure dialectics ; 
and if it were scientifically taught in our public seminaries of learn- 
ing, would fix the attention, give a habit of reasoning closely, quick 
in the apprehension, and invigorate the understanding, as effectually 
as the famed peripatitic system; which, however, ingenious and 
subtle, is not so honourable, laudable, and profitable, as the science 
in which Littleton exhorts his sons to employ their courage and care. 
It may unquestionably be perverted to very bad purposes; but so 
may the noblest arts, and even eloquence itself, which many virtuous 
men have, for that reason denied; there is no fear, however, that 
either the contracted fist, as Zeno used to call it, or the expanded 
palm can do any real mischief, while the blows are directed and re- 
strained by the superintending power of a Court.”—Sir Wm. Jones’ 
Prof. Disc. to the Trans. of Isvus.” 





jist Prius Reports. 


“Tt is impossible for any Judge, whatever his learning and ability 
may be, to decide at once rightly upon any point which comes 
before him at Nisi Prius; and whoever looks through Campbell’s 
Reports will be greatly surprised to see among such an immense 
number of questions, many of the most important kind, which eame 
before that noble and learned Judge, (Lord Ellenborough,) not that 
there are mistakes, but that he is, in by far the most of the cases 
so wonderfully right beyond the proportion of any other Judges.”— 
Per Mansfield, C. J. 5 Taunt. 196. 

Very likely one’s first thoughts at Nisi Prius may be wrong, and 
Iam extremely sorry that they are ever reported ; and still more 
so that they are ever mentioned again, at least so far as my Nisi Prius 
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decisions are concerned, because I think they are entitled to very 
little weight. What is said by a Judge upon atrial is merely the first 
impression of his mind on a point coming suddenly before him, and 
which he had no opportunity of considering before hand.”’ Per Bailey, 
J.1 Chitty 121. 

Scott v. M‘Intosh, 2 Camp. 238, being cited, Gibbs, C. J. said 
“ A sad use is made of these Nisi Prius cases. Scott and M‘Intosh 
was a case which never could have been tried, and there is a decency 
in counsel in pressing such cases to a conclusion.” 1 Marsh 116. 


Ge Barvister. 


The following article is to be found in a little volume of Essays by 
Mr. Basil Montagu, known as a venerable member of the English 
Bar, and as one whose name stands high as a jurist and a writer, 
as well as for great personal worth. The character of the Bar- 
rister, says the author, is “ after the manner of Fuller.” 

Section 1.—His duty to himself. 


1. Before he engages as a student he considers his health.—whether 
it will enable him to encounter sedentary confinement, continued in- 
tensity of thought, the exertion of long and frequent pleadings in hot 
and crowded Courts, and the anxiety ever attendant upon the con- 
sciousness of being intrusted with the happiness of others. 

2. He considers the fitness of his intellect for the Profession of the 
Law,—whether he has invention to find, judgment to examine, me- 
mory to retain, and a prompt and ready delivery. He is mindful 
that a man may be miserable in the study of the law, who might 
have been serviceable to his country at the spade or the plough. 

3. Ile duly considers his motive for engaging in the Profession.— 
ft is not fame, but honourable fame; it is not wealth, but wealth 
worthily obtained ; it is not power, but power gained fairly and ex- 
ercised virtuously; it is not the promising and pleasing thoughts of 
litigious terms, fat contentions, and flowing fees, but the heavenly 
contemplation of justice and equity. His plans will not be sub- 
servient to considerations of rewards, estate, or title; these will not 
have precedence in his thoughts, to govern his actions, but follow in 
the train of his Cuty. 

He enters his profession, mindful of the admonition of Lord Bacon. 
“ We enter into a desire of knowledge, sometimes from a natural 
curiosity and inquisitive appetite; sometimes to entertain our minds 
with variety and delight; sometimes for ornament and reputation; 
sometimes to enable us to victory of wit and contradiction; and 
most times for lucre and profession; and seldom sincerely to give 4 
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true account of our gift of reason, for the benefit and use of man :— 
as if there were sought in knowledge a couch whereupon to rest a 
searching and restless spirit; or a terrace for a wandering and variable 
mind to walk up and down, with a fair prospect; or a tower of state 
for a proud mind to raise itself upon; or a fort or commanding ground 
for strife and contention; or a shop for profit or sale; and nota rich 
storehouse for the glory of the Creator, and the relief of man’s estate.” 

4. He is careful of his health.—He reisembers that the foundation 
of happiness in life, and of excellence in his profession, is health of 
body. His rule, therefore, is ne quid nimis. He is warned by an 
eminent lawyer, who said, “I will not sit up more than three nights 
together for any Attorney in London.” He remembers the admo- 
nitions of Lord Bacon, * Although the world to a Christian travelling 
to the land of promise be, as it were, a wilderness, yet that our shoes 
and vestments be less worn away while we sojourn in the wilderness, 
is to be esteemed a gift coming from divine goodness.” 

5. He is industrious.—* | have two tutors, said King Edward to 
Cardon, diligence and moderation.” So our student will be on his 
guard against indolence, fickleness, irresolution, immoderate love of 
amusements, and against every ensnaring and dissipated habit; the 
natural effect of an overgrown, wealthy, and luxurious capital. 

6. Fle stores his mind with the general principles of Law.—The 
tutor to King Edward the sixth said, “I will not debase my royal 
pupil’s mind with the nauseated and low crumbs of a pedant, but will 
ennoble it with the free and high maxims of a statesman. The 
stream must fail which is not supplied from the fountain.” 

Lord Bacon, in his entrance on Philosophy, says: “ And because 
the partitions of sciences are not like several lines that meet in one 
angle; but rather like branches of trees, that meet in one stem; 
which stem, for some dimension and space, is entire and continued, 
before it break and part itself into arms and boughs; therefore the 
nature of the subject requires, before we pursue the parts of the 
former distribution, to erect and constitute one universal science, 
which may be the mother of the rest; and that in the progress of 
sciences, a portion as it were, of the common highway may be kept, 
before we come where the ways part and divide themselves,”"* 

Our lawyer, therefore, studies the Jaw of laws—* justitia uni- 
versalis,’”’—the fixed poles, which, however the law may turn, stand 
immovable. 








* And in his entrance on the science of human nature, he thus speaks to the same effect : 

‘* Now let us come to that knowledge, whereunto the ancient oracle directeth us, which 
is the knowledge of ourselves: which deserves the more accurate handling by how much 
it toucheth us more nearly. ‘l’his knowledge is to man the end and term of knowledges; 
but of nature herself, a portion only. And generally let thisbe a rule, that all divisions of 
knowledges be so accepted and applied, as that they may rather design forth and distin- 
guish sciences into parts, than cut and pull them asunder into pieces ; that 80 the continu. 
ance and entireness of knowledges may ever be preserved. For the contrary practice 
hath made particular sciences to become barren, shillow, and erroneous, while they 
have not been nourished, maintained, and rectified, from the common fountain and nur- 
sery. So we see Cicero the orator complained of Socrates. and his school, that he was 
the first that separated philosophy and rhetoric; whereupon rhetovic became a verbal, and 


empty art.’’ 
12 











90 THE BARRISTER. 


7. He studies human nature.—He remembers the maxim, “ Pour 
diriger les mouvemens de la poupée humaine, il faudroit connoitre 
les fils qui la meuvent.”” He remembers the words of Lord Bolling- 
broke: “I might instance, in other professions, the obligations men 
lie under of applying themselves to certain parts of history, and I can 
hardly forbear doing it in that of the law; in its nature the noblest 
and most beneficial to mankind, in its abuse and abasement the most 
sordid and the most pernicious. A lawyer now is nothing more, | speak 
of ninety-nine in a hundred at least, to use some of Tully’s words, 
‘nisi leguleius quidam cautus, et acutus praco actionum, cantor for- 
mularum, auceps syllabarum :’ but there have been lawyers that were 
orators, philosophers, historians: there have been Bacons and Cla- 
rendons. ‘There will be none such any more, till in some better age, 
true ambition or the love of fame prevails over avarice ; and till men 
find leisure and encouragement to prepare themselves for the exercise 
of this profession, by climbing up to the ‘ vantage ground’ of science, 
instead of grovelling all their lives below, in a mean but gainful ap- 
plication to all the little arts of chicane. ‘Till this happen, the pro- 
fession of the law will scarce deserve to be ranked among the learned 
professions: and whenever it happens, one of the vantage grounds to 
which men must climb, is metaphysical, and the other historical 
knowledge. ‘They must pry into the secret recesses of the human 
heart, and become well acquinted with the whole moral world, that 
they may discover the abstract reason of all laws: and thes must 
trace the laws of particular States, especially of their own, from the 
first rough sketches to the more perfect draughts; from the first 
causes or occasions that produced them, through all the effects, good 
and bad, that they produced.” 

8. He studies the law which he is to practise, with due consideration 
of the law of other countries,—and, that he may practice with eflect, 
he is not unmindful that eloquence is to knowledge what colours are 
to a picture. 

9. He is careful of his times of recreation.—He never forgets the 
old adage, “ Tell me your amusements and I will tell you what you 
are.” He knows that the employment of times of recreation, is sus- 
ceptible of every variety between the lowest sensuality and the high- 
est intellectual pleasures; between “the silence of Archimedes in 
his study, and the stillness of a sow at her wash;” between the 
drunken revelries of Jefferies, and the calm occupations of Sir 
Matthew Hale. 

“ When a magistrate,” says the author of the life of the Chancellor 
de I’H6pital, “ returned to his family, he had little temptation to stir 
again from home. His library was necessarily his sole resource ; 
his books his only company. To this austere and retired life, we 
owe the Chanellor de |’Hépital, the President de Thou, Pasquier, 
Loisel, the Pithous, and many other ornaments of the magistracy.” 

10. When his name is up, his industry is not down.—He does not 
think it virtuous to plead by his credit, but by his study. This is the 
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duty of the good advocate; but commonly physicians, like beer, are 
best when old; and lawyers, like bread, when they are new and, 
young. 

11. He relies with confidence upon the power of industry and in- 
tegrity.—He does not doubt the truth of the old maxim, “ Good coun- 
sellors never lack clients.”” Long suffering is a lesson in every part 
of our lives; in no part of life is it more necessary than in the ar- 
duous profession of the law; the greatest men it has produced have, 
at some period of their professional lives, been ready to faint at their 
long and apparently fruitless journey ; and they would have fainted, 
had they not been supported by a confidence in the power of cha- 
racter and industry by which they broke out into light and glory at 
the last, exhibiting the splendid spectacle of great talents long ex- 
ercised by difficulties, and high principles never tainted by any of 
the arts by which men sometimes become basely rich, or dishonour- 
ably great.* 

12. He considers how his profession may tend to warp his mind.— 
He remembers the words of Lord Bacon: “ We every one of us 
have our particular den or cavern, which refracts and corrupts the 
light of nature; either because every one has his respective temper, 
education, acquaintance, course of reading and authorities, or from 
the difference of impressions, as they happen in a mind prejudiced 
or prepossessed, or in one that is calm and equal.” As the divine, 
from constantly teaching, is in danger of being wise in his own con- 
eeit: the physician, from constantly seeing in an abject state, of 
loosing his reverence for human nature; the soldier of being igno- 
rant, debauched, and extravagant; so against the idols of lawyers, 
moral and mental, our lawyer will be upon his guard. 

13. He is cautious that the indiscriminate defence of right and 
wrong does not lower his high sentiments, or weaken his love of truth. 
—In the constitution of our Courts, and of the Courts in most, if not 
in all civilized countries, it has been deemed expedient, for the pur- 





* ««T have heard it observed, that those men who have risen to the greatest eminence 
in the profession of law, have been in general such as had at first, an aversion to the study. 
The reason probably is, that to a nied fond of general principles, every study must be at 
first disgusting, which presents to it a chaos of facts apparently unconnected with each 
other. But this love of arrangement, if united with persevering industry, will at last con- 
quer every difficulty ; will introduce order in what seemed on a superficial view a mass of 
confusion, and reduce the dry and uninteresting detail of positive statutes into a system 
comparatively luminous and beautiful. 

‘* ‘The observation, I believe, may be made more general, and may be applied to every 
science in which there is a great multiplicity of facts to be remembered. A man destitute 
of genius may, with little effort, treasure up in his memory a number of particulars in 
chemistry or natural history, which he refers to no principle, and from which he deduces 
no conclusion; and from his facility in acquiring this stock of information, may flatter 
himself with the belief that he possesses a natural taste for these branches of knowledge. 
But they who are really destined to extend the boundaries of science, when they first 
enter on new pursuits, feel their attention distracted, and their memory overloaded with 
facts among which they can trace no relation, and are sometimes apt to despair entirely 
of their future progress. In due time, however, their superiority appears, and arises in 
part from that very dissatisfaction which they at first experienced, and which does not cease 
to stimulate their inquiries, till they are enabled to trace, amidst a chaos of apparently un- 
connected materials, that simplicity and beauty which always characterize the operations 
of nature..’—D. Stewarr. 
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pose of eliciting the truth, both of law and of fact, that the Judge 
should hear the opposite statements of experienced men, who, in a 
publick assembly may be more able than the suitors, to do justice to 
the causes upon which their interest depend. A more eilicacious 
mode to disentangle diiliculty, to expose falsehood, and discover 
truth, was, perhaps never devised. It prevents the influence of pas- 
sions, by which truth may be disturbed, and calls in aid every intel- 
lectual power by which justice may be advanced. 

But however useful this practice may be for the protection of 
publick justice, it is not without danger to the individual by whom it 
is practised. It has a tendency, unless counteracted by strength of 
mind and vigilance, to generate in him indifference to truth on other 
occasions; and when the distant prospect appears desirable, to induce 
him not to be very scrupulous as to the foulness of the road over 
which he has to pass to attain it. 

14. He does not suffer himself to be inflated by imaginary impor- 
tance.—Intrusted with the management of other men’s concerns; 
consulted and paid for advice ; living in private, or within the circle 
of men engaged in similar pursuits, have a tendency to inflate us into 
self-importance. Our lawyer, therefore, does not forget the hint 
given by Chaucer, in his description of the “ Sergeant at Law.”— 


‘* No where so busy a man as he then was, 
d yeth omed busi } t saan 39 
And yet he seemed busier than he was. 


Nor does he forget the lawyer in the novel, who was “ hurried and 
driven, and torn out of his life; and repeated many times, that if he 
could cut himself in four quarters he knew how to dispose of every 
one.” 

When Cromwell was displeased with Sir Matthew Hale, for 
having dismissed a packed jury, and, on his return from the Circuit, said 
to him, in anger, “ You are not fit to be a Judge ;” all the answer 
Sir Matthew made was, it was very true.” 

15. His general caution is increased if he has risen from an ob- 
scure situation.—It is said that mud walls are apt to swell when the 
sun shines upon them. A quack struts with more solemnity than a 
regular physician. 

16. He is cautious not to form an improper estimate of the nature 
of power: not to mistake what is of the earth earthy, for what is of 
the Lord from Heaven.—Power to do good is the true and lawful 
end of aspiring; for good thoughts, though God accept them, yet 
towards men, are little better than good dreams, except they be put 
in act; and that cannot be, without power and place as the vantage 
and commanding ground. Merit, and good works are the end of 
man’s motion; and conscience of the same, is the accomplishment of 
man’s rest; for, if a man be partaker of God’s theatre, he shall like- 
wise be partaker of God’s rest. Et conversus Deus, ut aspiceret 
opera, que fecerunt manus sue, vidit quod omnia essent bona nimis, 
and then the Sabbath. 

17. He is vigilant that his profession may not contract his mind.— 
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True vision depends upon the power of contracting and dilating the 
sight. The elephant can rend a tree and pick upa pin. Our lawyer, 
therefore, remembers that, if law has a tendency to quicken and in- 
vigorate the understanding, it may not have the same tendency to 
open and liberalize the mind. 

18. He does not imagine that knowledge is centered in the law.—lt 
is said of a lawyer of the present times, that he used to boast of his 
never having opened any book but a law-book. ‘The poor man is 
dead, and will be forgotten with his own pleadings. 

Another celebrated lawyer, after a high encomium upon the 
powers displayed by Bacon in his reading on the statute of uses, says, 
—“* What might we not have expected from the hands of such a 
master, if his vast mind hid not so embraced within its compass, the 
whole field of science, as very much to detract from professional 
studies !”’ 

In the presentation-copy, by Bacon, to Sir Edward Coke, of the 
“ Novum Organum,” there is written by the hand of Sir Edward, 
under the handwriting of Bacon— 

Auctori consilium, 
Instaurare paras, veterum documenta sophisma 
Instaura leges, justitiam que prius. 
And, over the device of the ship passing between Hercules’ pillars— 
It deserveth not to be read in schools, 
But to be freighted in the ship of fools. 

19. He is cautious that his habitual attention to forms does not make 
him lose sight of the substance.—In the year 1765, the important 
question with respect to the propriety of taxing America, as she was 
not represented in Parliament, was discussed in the House of Com- 
mons: the debate occupied the attention of the House for three suc- 
cessive days, and calied forth all the ability of the country. At the 
conclusion of the third debate, at three o’clock in the morning, Sir 
James Marriott, Judge of the Court of Admiralty, rose. He said, 
“ That upon this important subject he could not conscientiously give 
a silent vote, particularly as the question appeared to him, during the 
whole argument, to have been entirely mistaken; the question dis- 
cussed had been with reference to the propriety of taxing America, 
as she was not represented ; whereas, in truth and in fact, America 
was represented; for upon our first landing in America, we took 
possession of that continent as part and parcel of the manor of East 
Greenwich in the County of Kent.” 

Upon hearing the witches in Macbeth say, “ We are doing a deed 
without a name,” a lawyer in the pit exclaimed, “ Then its not worth 
a farthing.” 

The lawyer in Hogarth insists that an elector who had lost his 
arm, cannot be sworn, as he cannot take the book in his hand. 


(To be continued.) 
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aa RIEN 2. Court of Common Pleas for the County of Philadelphia. 
Trover and Conversion. Rule for a new trial. Opinion delivered 
Vant reais Matcory. 5 October 2d, 1842. 


For an action of Trover, by O’B. against V. & M. held that M. was a competent 
witness for the plaintiff to prove the receipt of the chattel, which was the subject-matter 
of the action, the said M. having offered hi mself as a witness for this purpose. 

In a suit against a partnership, one partner may be admitted as a witness for the plaintiff 
to charge the partnership. 


Kine, President :—The only question in this case in reference to 
which I have felt any difficulty, arises from the admission of Daniel 
Mallory one of the defendants, as a witness for the plaintiff, to 
prove the receipt of the chattel, which was the subject matter of 
the action. On the trial Mallory offered himself as a witness for this 
purpose, and being objected to by Mr. St. George Campbell on behalf 
of the defendant, was received by the Court. The circumstance that 
a witness is a party to the suit, does not per se disqualify him from 
testifying. If offered to sustain the cause of action, or the defence 
to it, he is objectionable on the ground of interest. If a plaintiff is 
called upon to testify against his claim, or a defendant to repudiate 
his defence, they are exempt on the ground of their privilege as 
parties. The true reason of this exception in favour of a party is 
said to be “the extraordinory temptation to which it would expose 
him; or perhaps the unjust advantage it would give his adversary, 
as the motive which would induce the jury to give implicit credit to 
all he should say against himself, would prompt them to disregard 
whatever he might say in his own favour.” Taylor v. Fitzsimmons 
and Henderson, 17 8S. & R. 455. But whatever may be the reason, 
a party cannot be examined against his will. But if he voluntarily 
submits to such an examination, why refuse to hear him. After a 
partnership is established, an admission by either defendant proving 
a joint liability would be clearly evidence. Why should such an ad- 
mission be less efficacious if made under the sanction of a voluntary 
oath. It is certainly no worse for the associates than an admission 
without such a sanction, and may be much better. In Taylor v. 
Fitzsimmons, 17 S. & R. 453, the admissions of one of the joint de- 
fendants of the existence of the co-partnership, and as to who com- 
posed it, was admitted against all the defendants, and ruled, on error 
brought, to be correct. In Quinlan v. Davis, 6 Wharton 174, it is 
said in the course of similar reasoning, that “ if the plaintiff were to 
make a declaration against his interest out of Court, evidence of that 
declaration would be admissible, and the proof is equally credible, if 
with the consent of the defendant who waives all objection to his tes- 
timony, he declares the same thing on his oath at the time of trial.” 
If this doctrine is sound as to one of several joint plaintiffs testifying 
against the supposed joint cause of action, why is it not equally valid 
in the case of a joint defendant voluntarily coming forward to sup- 

ort the plaintifi’s claim, as well against himself as his co-defendants. 
The distinction in the two cases if it exists is to be found in the fact, 
that the defendant so testifying, has an interest to subserve of that 
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direct nature, which according to fundamental principles,excludes him 
from testifying. Nor is that the condition of one of two co-partners, 
defendants in an action of trover, brought for the convenience of pro- 
perty deposited with the firm in the regular course of their business 
as pawnbrokers? According both to authority and principle | think 
not. If he proves any fact, tending to show such conversion, by 
both or either members of the firm, he fixes on himself a liability for 
the whole damages in common with his associates. For the con- 
version by one partner of property which comes into the possession 
of the firm on partnership account, is the conversion of all, and makes 
all liable in trover. Nesbitt v. Patton, 4 Rawle 120. Mallory’s real 
interest here was to testify against the party calling here who ha- 
zarded his case in doing so. In testifying as he did he induced a 
verdict against himself as wellas his partner Vantine, which he must 
either himself pay, or if payment is coerced from Vantine, Mallory 
must ultimately respond to him for such payment on final settlement. 
For although there is no contribution among tort-feasors, it is equally 
true, that a partner may be made answerable to the firm for misecon- 
duct involving it in responsibility. 4 Rawle 120, Nesbitt v. Patton. 
Doe v. Green, 4 Espinasse Rep. is a case very much resembling 
this in principle, that was an ejectment against J. and G. Green, in 
which J. Green suflered judgment by default, and G. Green took de- 
fence. On the trial, the defendant J. Green, against whom judgment by 
default had been taken, was offered as a witness to prove that the 
premises were held of the plaintiff. He was objected to on the 
ground that by assisting the plaintiff to recover, he enabled him to 
recover the mesne profits against the defendant George Green, and 
so protected himself, being otherwise solely liable by reason of his 
having suffered judgment to go against him by default. But Lord 
Ellenborough overruled the objection, saying, that “this was not 
a direct interest, but a remote and only possible advantage, which the 
witness might have, and which could not render him incompetent.’ 
In Blackett v. Weir, 5 Barnwell and Cresswell 385, similar doctrine 
is broached. There in an action of assumpsit brought to recover for 
goods sold and delivered, a witness called by the plaintiff admitted 
on his voir dire that he was jointly liable, yet was still held compe- 
tent. “It is said,” observes Abbott, Chief Justice, “ that this witness 
had an interest. He had so, but it was to defeat the plaintiff, for in 
the event of his recovery, the defendant would be entitled to con- 
tribution from the witness. In actions of trespass witnesses appa- 
rently open to a much stronger objection are constantly admitted. 
In that action a recovery against one of several co-trespassers, is a 
bar to an action against others, and yet scarcely a Circuit passes 
without an instance of a person being called who has committed 
a trespass, to prove he did it by the command of the defendant. In 
that case a verdict for the plaintiff would be a discharge to the wit- 
ness, there being no contribution in actions of tort.” In Hall v. 
Cuzon, 9 Barnwell v. Creswell 696, this point arose again in an action 
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brought to change a party as a partner in a trading company ; and 
a witness who by other testimony than his own was shown to be a 
shareholder in the company, was held competent to prove the de- 
fendant in the action to be also a partner. ‘The objection was then 
taken that the witness was incompetent on the ground that he had 
an interest in fixing the defendant as a co-partner, inasmuch as he 
would be liable to contribute a certain proportion, and the witness’ 
proportion would be so much diminished. But the Court (Lord Ten- 
terdon, Chief Justice) held, “that the case could not be distin- 
guished from the case just cited of Blackett v. Weir; that it was 
similar in principle to that of joint trespassers, and that although the 
recovery against one of several trespassers was a bar to an action 
against “the others, yet in practice the co-trespasser was constantly 
called to prove that he did the act by the command of the defendant.” 
Our case like the actions of trespass referred to by the Chief Justice 
in these cases, sounds in tort; but differs from them in the fact, that 
the joint tort-feasor here, was not discharging himself from liability 
as was the co-trespassers, but being a party to the suit, and admitting 
his joint liability, was really imposing the burden of it upon himself, 
by his own testimony voluntarily given. 

Norman v. Norman and Harvey, 2 Yeates 154, is a case in 
our own Supreme Court, forty years earlier than these English de- 
cisions of the same character, and settled on the same priciples. 
There in an action brought against Norman and Harvey, the latter 
only was arrested. Norman the other defendant against whom non 
est was returned, paid the plaintiff one-half his demand. On the trial, 
Harvey having disputed the pl’fl’s demand, the other deft Norman, 
was called as a witness to establish the plaintiff’s case and objected 
to. But, say the Court, “ Norman cannot be compelled to give evi- 
dence on the part of the plaintiff, but he may be sworn, if he has no 
objection thereto. He is produced to charge the partnership and 
therefore swears against his own interest. If the plaintiff recover his 
demand against Harvey, the same will be debited to the witness who 
will be obliged to pay his proportion thereof on a settlement of the 
partnership accounts.” Hereis the case of one of two partners admitted 
as a witness in a case arising from contract, where no question could 
exist as to the liability of ‘the testifying partner for contribution. 
The fact of Norman having paid part of the debt is not referred to by 
the Court, or apparently considered in their decision, which is placed 
on the distinct principle, that the witness was testifying against his 
interest, and not claiming his exemption as a party” was rightly 
heard. On the whole, we are of opinion that no error was com- 
mitted in admitting Daniel Mallory as a witness. The rule for a 
new trial is discharged. 

Clayton for plaintiff. St,G. T. Campbell for defendant. 
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20. He does not suppose all his fellow-creatures under the in- 
fluence of bad passions, from the effects of vice which he daily wit- 
nesses.—Against this tendency Lord Bacon warns students; saying, 
«As the fable goes of the basilisk, that if he sees a man first, the man 
dies; but if a man sees him first, the basilisk dies; so it is with 
frauds, impostures, and evil arts; if a man discover them first, they 
lose their power of doing hurt; but if they prevent, then, and not 
otherwise, they endanger.” 

The young physician, when he attends the hospitals, sees the ruins 
of human nature: bodies laid up in heaps, like the bones of a de- 
stroyed town, hominis precarit spiritus et male herentis, men whose 
souls seem borrowed, and kept there by art and the force of me- 
dicine ; whose miseries are so great, that few people have charity or 
humanity enough to visit them; or, visiting them, to do more than 
pity, in civility, or with a transcient prayer: but the young man dces 
not, from these sad scenes, infer that all men are thus afflicted. So, 
our lawyer does not, in his haste, say that all men are liars. When 
he assists in punishing the robbers, he does not forget the good Sa- 
maritan, who bound up the wounds of the way-faring man; and, 
when called upon to censure the sins of the woman at the feast, he 
isnot unmindful that she may have her store of precious ointment to 
pour on the feet of her master. 


Section I].—His duty to his client. 


1. In considering his duty to his client, he reflects upon: the pro- 
priety of his acting: upon the person for whom he should act; and 
his mode of acting. 

2. He considers the principle upon which the Profession of an Ad- 
vocate is founded.—From our tendency to err, the utmost caution Is 
requisite in the discovery of truth, both in the natural and moral 
world. «If? says Lord Bacon, “ you infer that the rays of celes- 
tial bodies are hot, because the rays of the sun excite heat, remember 
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that the rays of the moon are cold. If you infer that the blood of 
animals is warm, because human blood is warm, remember that the 
blood of fish is cold. Examine, therefore, before you decide. Try 
all things; weigh all things. When the d#ferent sons of Jesse were 
brought before Samuel in the house, he asked for David, who was 
absent in the field.” 

If this caution ought in general, to be observed in the discovery of 
truth, what vigilance must be requisite when deciding upon human 
conduct! Who ean tell all the windings and turnings, all the hol- 
lownesses and dark corners of the mind?! It is a wilderness in which 
a man may wander more than forty years, and through which few 
have passed to the promised land. Wisdom, therefore, is always 
anxious to assist its own judgment, by the opinions of others; “ Lord 
Bacon lit his torch at every man’s candle.’ 

Requisite as caution is, in forming a correct judgment upon human 
conduct in general, what difliculties attend the discovery of truth in 
a Court of Justice, amidst a conflict of passions endeavouring to mis- 
lead, and where sensibility is often least able to do justice to itself. 
When the general feeling of the public respecting the dilatoriness 
of the Chancellor D’Aguesseau was respectfully communicated te 
him by his son, * My child,” said the C haneellor, “ when you shal} 
have read what I have read, seen what I have seen, and heard what 
I have heard, you will feel that if on any subject you know much, 
there may be also much that you do not know ; and that something 
even of that you know may not, at the moment, be in your rec olletion. 
You will then, too, be sensible of the mischievous and often ruinous 
consequences of even a small error in a decision, and conscience, } 
trust, will then make you as doubtful, as timid, and eonsequently 
as dilatory, as I am accused of being.” To aid the Judge, therefore, 
in eliciting the truth, it has been deemed expedient, that he should 
hear the opposite statements of experienced men, who, in a publick 
assembly, may be more able than the suiturs to do justice to the 
causes upon which their interests depend. 

3. He examines the reasons in favour of and in opposition to this 
principle.—That the Judge should be assisted by hearing every 
reason which can be urged, appears indisputable. If a Judge is 
called upon to decide on any doubtful question, in chemistry, for in- 
stance, would it not be desirable that he should hear the conflicting 
sentiments of the same chemist, or of two eminent chemists? Or in 
a doubtful question of insanity, to hear the opposite sentiments of the 
same physician, or of two eminent physicians ! Opposite statements 
by the same individual is the process in our minds, and to which, 
after having heard all and weighed all, we are obliged to resort; 
and it is a process not unknown in former times. When Alexander 
was feasting one night where Calisthenes was at the table, it was 
moved by some after supper for entertainment sake, that Calisthenes, 
who was an eloquent man, might speak of some theme or purpose, 
at his own choice: which Calisthenes did; choosing the praise of the 
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Macedonian nation for his discourse, and performing the same with 
so good manner, as the hearers were much ravished: whereupon 
Alexander, nothing pleased, said, “ It was easy to be eloquent upon 
so good a subject.”’ “ But,” saith he “turn your style, and let us 
hear what you can say against us:” which Calisthenes presently 
undertook, and did with that sting and life, that Alexander inter- 
rupted him, and said, “ The goodness of the cause made him eloquent 
before, and despite made him eloquent again.” 

In the Harleian Manuscripts in the British Museum, it is said that 
Elizabeth, Queen of England, was a princess most entirely beloved 
of the people, for during her government pure justice and mercy did 
overflow in all Courts of judicature. ‘ And in this peerless Queen’s 
reign it is reported that there was but one Serjeant at Law at the 
Common Pleas bar (called Serjeant Benlowes) who was ordered to 
pleac both fer the plaintiff and defendant, for which he was to take 
of each party ten groats only and no more; and to manifest his im- 
partial dealing to both partics, he was therefore to wear a party-co- 
loured gown, and to have a black cap on his head, of imperial justice, 
and under it a white linen coyfe, of innocence.” 

The statements. by opposite advocates may not be most beneficial 
to the practitioner ; and, as the advocate may profess feelings which 
he does not feel, and may support a cause which he knows to be 
wrong; as it is a species of acting without an avowal that itis acting, 
it may appear at variance with some of our best feelings. It is, 
however, nothing but appearance. The advocate is in reality an 
officer assisting in the administration of justice, and acting under the 
impression that truth is elicited and difficulties disentangled by the 
opposite statements of able men. He is only troubling the waters, 
that they may exert their virtues. 

4. Satisfied with the principle upon which the profession of an 
advocate is founded, he enters on his duties. 

5. He does not mix himself with the client or the cause, with the 
slanderer, the adulterer, the murderer, or the traitor, whom it may 
be his duty to defend. He lends his exertions to all; himself to none. 

6. The result of the cause, except as far as he has an opinion of 
right, independent of the parties, 7s to him a matter of indifference. 
It is for the Court to decide: it is for him to argue. 

7. In general he does not exercise any discretion as to the suitor for 
whom he is to plead.—-If a barrister were permitted to exercise any 
discretion as to the client for whom he will plead, the course of justice 
would be interrupted by prejudice to the suitor, and the exclusion of 
integrity from the profession. The suitor would be prejudiced in 
proportion to the respectability of the advocate who had shrunk from 
his defence, and the weight of character of the counsel would be 
evidence in the cause. Integrity would be excluded from the Pro- 
fession, as the counsel would necessarily be associated with the 
cause of his client. 

“From the moment,” says Erskine in his defence of Thomas 
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Paine, “that any advocate can be permitted to say that he will or 
will not stand between the crown and the subject arraigned in the 
Court where he daily sits to practise, from that moment the liberties 
of England are at an end.” 

“If the advocate refuses to defend, from what he may think of the 
charge or of the defence, he assumes the character of the Judge; 
nay, he assumes it before the hour of judgment; and, in proportion 
to his rank and reputation, puts the heavy influence of, perhaps, a 
mistaken opinion, into the scale against the accused, in whose favour 
the benevolent principle of English law makes all presumptions, and 
which commands the very Judge to be his counsel.” 

Our advocate, therefore, does not exercise any discretion; to him 
it is a matter of indifference, whether he appears for the most unfor- 
tunate, or the most prosperous member of the community; for the 
poorest bankrupt, or the noblest peer of the realm; for a traitor, or 
for the king. 

8. In some extreme cases he declines to act as adocate when the 
appearance of opposition is in violation of some of our best feelings. 
—He will not, like Lucius, proceed in judgment against his own 
sons :-— 


‘* Infelix, utcumque ferent ea fata minores.”’ 


In these cases, before he acts or declines to act, he duly weighs 
his relative duties. 

9. He does not exercise any discretion from his opinion of the 
goodness or badness of the cause.—Burnet, in his life of Sir Matthew 
Hale, says, “If he saw a cause was unjust, he for a great while 
would not meddle further in it, but to give his advice that it was so. 
If the parties after that would go on, they were to seek another 
Counsellor, for he would assist none in acts of injustice. If he found 
the cause doubtful or weak in point of law, he always advised his 
clients to agree their business. Yet afterwards he abated much of 
the scrupulosity he had about causes that appeared at first view 
unjust : there once happened to be two causes brought to him, which, 
by the ignorance of the party, or their Attorney, were so ill repre- 
sented to him, that they seemed to be very bad, but he, inquiring 
more narrowly into them, found they were really very good and just. 
So after this he slackened much of his former strictness, of refusing 
to meddle in causes upon the ill circumstances that appeared in them 
at first.” 

“But what do you think,” said Mr. Boswell to Dr. Johnson, 
“of supporting a case you know to be bad?” Johnson: “ Sir, you 
do not know it to be good or bad till the Judge determines it. I 
have said that you are to state facts fairly; so that your thinking, or 
what you call knowing a cause to be bad, must be from reasoning, 
must be from your supposing your arguments to be weak and incon- 
clusive. But, Sir, that is not enough. An argument which does 
not convince yourself, may convince the Judge to whom you urge 
it; and, if it does not convince him, why, then, Sir, you are wrong, 
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and he is right. It is his business to judge; and, you are not to” be 
confident in your opinion that a cause is bad, but to say all you can 
for your client, and then hear the Judge s opinion. 

10. He acts for the party by whom he is retained, as long as his 
services are required, and no longer ; and, when no longer required, 
he may plead for his opponent.—In the case of Mr. Shelly, argued in 
the Court of Chancery, a few years ago, all the King’s Counsel were 
retained against Mr. Shelly. In a cause, some years since, at Car- 
lisle, between a peer and three orphan children of his steward, the 
peer retained every counsel at the bar ; and he succeeded in retain- 
ing the property till his death, when it was returned with interest 
and costs by his noble successor. Our advocate knows that opulence 
does not possess this power to oppress its opponent, by sending one 
brief to a counsel at the commencement of a suit, and then rejecting 
him. 

11. He is ever ready to defend the accused ; particularly if the ac- 
cusation is a pretext to violate the rights and liberties of his country- 
men. If in the triumphant establishment of unwelcome innocence, 
he provokes the powerful he secures what is far better—his own 
approbation, and the love and respect of the virtuous. If ever the 
praises of mankind are sweet, “ if it is ever allowable to a Christian 
to breathe the incense of popular favour, it is,” says an eloquent 
divine, “ when the honest, temperate, unyielding advocate, who has 
protected innocence from the grasp of power, is followed from the 
hall of judgment by the prayers and blessings of a grateful people.” 

12. He is cautious in listening to the complaints of poverty, know- 
ing that true charity opens its eyes before it raises its hand; but 
when convinced that justice requires his exertions, he readily assists 
those who are unable to assist themselves, always with his time, his 
talents, and attention, and, when necessary, with his purse. 

13. He is anxious to prevent or terminate litigation.—There are 
more differences settled in his chamber than in Westminster Hall. 
Where the contest is a bubble blown up by malice, he endeavours to 
disperse it. He makes not a Trojan siege of a suit, but seeks to bring 
it to a set battle in a speedy trial. 

14. Before he enters the field he surveys his forces: which consit 
of his knowledge; his integrity; his proper estimate of worldly 
power ; his liberty of speech; the succour and sanctuary of a free 
press; and public sympathy. He knows that the administration of 
justice mainly depends upon the ability and integrity of the Bar. 
Who, in times when our liberties are threatened, when power is 
attempting to extend its influence; who but men of ability can be 
expected to resist these invasions? Is it to be expected that the herd 
who follow any body that whistles to them, or drives them to pas- 
ture, will have the honesty and courage, upon such occasions, to 
despise all personal considerations, and to think of no consequences 
but what may result to the publick from the faithful discharge of their 
sacred trust? 
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15. He is diligent in discovering the merits of his client’s case.—He 
remembers the old adage, “ They who are quick in searching, seldom 
search to the quick.” 

16. If the cause be difficult, his diligence is the greater to find it 
out.—If a leading case be out of his practice, he will take pains to 
trace it through the books, and prick the footsteps thereof, whereso- 
ever he finds it. 

17. [le never intentionally mistates either facts or law.— Sir 
Matthew Hale abhorred,” seys Burnet, “ these too common faults 
of mis-reciting evidence, quoting precedents or books falsely, or as- 
serting things confidenily, by which ignorant juries or weak judges 
are too often wrought on. He pleaded with the same sincerity that 
he used in the other parts of his life.” 

18. [le exerts his power to strengthen his own case, and weaken his 
opponent’s, because he knows that, taking all things into considera- 
tion, justice is best promoted by collision of intellect, and that the 
whole truth will be eviscerated by the opposite counsel, or that the 
intelligence which presides will not permit truth to be misrepresented 
by any partialexamination. We do not say, “ What is truth ?” and 
go out immediately. 

19. If he is oblige d to arraign the acts of those in high station, he 
approaches them with the simplicity but w ith the courage of truth, who 
is fabled to be white robed, because she can have no stain or tinge 
of malice. 

20. He is strenuous in the cause of his client: and regardless of 
every obstacle, goes right onward in his course——The hard-minded 
and mistaken Jetleries, said to Mr. W allop, on Baxter’s trial, “ ! ob- 
serve you are in all these dirty causes, and were it not for you gen- 
tlumen of the long robe, who should have more wit and honesty than 
to uphold these factious knaves by the chin, we should not be at the 
pass we are at.” Similar language disgraced the bench on the trial 
of the seven bishops; but Mr. Hale and Mr. Somers were not likely 
to = deterred by such conduct from the discharge of their duties. 

In the discharge of his duty he knows no fear.—When Sir 
M: sales Hale, in the case of Lord Craven, pleaded so forcibly for 
his client, that, in those miserable times, he was threatened by the 
then Attorney-General with the vengeance of the Government, “I 
am pleading,” he replied “in defence of those laws which the Par- 
liament have declared they will maintain and preserve; I am doing 
my duty to my client, and Tam not to be daunted.” So our advocate 
has always the honesty and courag? to despise all personal conside- 
rations, and not to think of any consequence but what may result to 
the publick from the faithful discharge of his sacred trust. 


(To be continued.) 
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Duptey Persse and Others - - - - Appellants. 
Rosert Persse, Ropert Henry Persse,and Others Respondents. 


1840: February 13, 17, 18. 20. May 7. 


By indenture made in 1827 between R. P. and his eldest son D. P. reciting Pleading. 

that R. P. P. of C. was seized of large real estates, was never married, and Covenant 
was then ina state of mental and bodily imbecility ; that in the event of his between 
dying so seized, intestate and without issue, R. P. as his heir at law would be Father & 
entitled to the reversion of his estates in fee ; that R. P. was desirous of hi aving Son. Con- 
a commission of lunacy sued out for the protection of R. P. P. and his property sideration. 
and of his own reversion, and that D. P. at R. P.’s request, agreed to sue out Legality. 
and prosecute such commission and take other necessary law proceedings at 
his own expense, in R. P.’s name; R. P. in consideration of the agreement 
and of love and affection for D. P. covenanted to convey all the estates that 
would descend to him on the decease of R. P. P. to the use of himse lf for lite, 
remainder to the uses expressed respecting the estate of R. in D. P.’s marriage 
settlement, being for the benefit of D. P. and the heirs male of the marriage. 
The commission was accordingly issued; R. P. P. was declared a lunatic, 
and D. P. was reimbursed for his expenses out of his estate. R. P. was then 
63 years of age; the lunatic was 40; D. P. was younger. The lunatic died 
in 1829, and R. P. entered into possession of his real estates, and conveyed 
them to his second son, R. H. P. for valuable consideration. On a bill tiled 
by D. P. to set aside that conveyance and for specific performance of the 
covenant, R. P. by his answer, said he entered into it without legal advice, 
and by fraud, imposition and misrepresentation on the part of D. P. It was 
proved in evidence that both parties employed the solicitor who prepared the 
indenture under advice of counsel for each; that R. P. read it and heard it 
read before executing it, and afterwards as well as before expressed his desire 
that the estate of C. should be united to the estate of R. and go to his eldest 
son. 

Held by the Lords (reversing a decree which dismissed the bill) that R. P. 
tendered a false defence, and that all the matters put in issue by his answer 
were disproved by the evidence. 

A party after failing in the defence set up by his answer is not to be per- 
mitied to try another “defence depending on matters not put in issue by the 
answer, and which therefore, his adversary had no opportunity of disproving. 

The indenture of covenaut was not void or illegal tor c hamperty or mainte- 
nance, or as against public policy or fraud on the jurisdiction in lunacy, or 
want of mutualit 

Regard being had to the ages and relative situation of the parties, and to the 
benefits secured by the issuing of the commission, there was some and not very 
inadeqate consideration for the covenant. 

Deeds in the nature of family arrangements are exempt from the rules appli- 
cable to other deeds ; the consideration for the former being partly value, and 
partly love and affection. 


The Lord Chancellor :—I do not feel that I can at present call 
upon your Lordships to come to a final conclusion upon this cause. 
It is a matter of great importance to the family, and involves 
questions of general importance as affecting proceedings in Courts 
of Equity: but there is one circumstance, as to which the noble 
Lords who are present, and myself, entirely concur, namely, that it 
is impossible for us to affirm the decree. We find that the issue, 
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which is raised upon the pleadings, is proved on the part of the plain- 
tif (the Appellant), and disproved on the part of the defendant (the 
Respondent). ‘The defendant has thought proper to tender a false 
defence; he has put lis case upon that which is disproved by all the 
evidence in the cause. ‘There can be no doubt that he must have 
been aware, when he executed the deed in question, and when he 
put in his answer, that that deed was not merely in respect of the 
prosecution of the commission of lunacy, but that it was a settlement 
of the estate, in some way at least, upon his eldest son. He has, 
however, thought proper to take issue with the plaintiff upon that 
fact; and the plaintill, therefore, in preparing for the hearing of this 
cause, had only to prove his own case, and to repel the case made 
by the defendant, which | believe we are all of opinion he has com- 
pletely succeeded in doing. It is true there are circumstances ap- 
pearing upon the evidence, which the plaintiff has gone into for the 
purpose of proving the issue stated in the pleadings and no other, 
which may be said to call for explanation, but the plaintiff has had 
no opportunity of entering into that explanation. It was not neces- 
sary for him to go into it, because upon that subject there was no 
issue tendered by the defendant; it is in no part of his case stated 
that, although it is true he intended to make a settlement of this estate 
upon his son, with certain powers reserved to himself, there was, 
either by fraud or by negligence, an omission of those provisions 
which would have been for his benefit. There is no allusion to such 
a state of facts in the answer of the defendant in this cause. It was 
not only, therefore, not necessary, but it would have been superfluous 
for the plaintiff to have gone into evidence to disprove that which 
was not aflirmed. At the same time there are circumstances which 
may, if investigated, show that the defendant has a case by which 
he might be enabled to resist a part of that, at least, which is asked 
for the plaintiff. 1 confess I have very great difficulty in permitting 
the defendant, after all that has occurred,—after a statement of a 
false issue in a contest with his antagonist,—to have an opportunity 
of going into the proof of another case. I think it is extremely dan- 
gerous in principle, that it would be very likely to lead to improper 
means of meeting a claim, and also would incur some danger of very 
great difliculty being felt in coming to a satisfactory conclusion upon 
any inquiry which might be directed for that purpose. The only 
doubt, however, which I have, and I believe I may say, which my 
noble and learned friend now present entertains upon this subject is, 
whether there ought to be some mode directed by which those cir- 
cumstances which the plaintiff has had no opportunity upon the 
record, as the defendant tendered the issues to him, of explaining, 
should be the subject of further investigation. For that purpose it 
is necessary that we should take time to look into the proceedings; 
and in order to that, I would propose to your Lordships that the 
further consideration of this case be adjourned. 
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Lord Chancellor :— May 7. 

‘The object of this suit was to carry into effect an arrangement 
between the plaintiff, Dudley Persse, and his father the defendant 
Robert Persse, respecting a landed estate of considerable value, 
which belonged to Robert Parsons Persse, a lunatic, to whom R. 
Persse was heir at law. By a previous arrangement of 1823, Robert 
who was tenant for life of the family estates called Roxborough, with 
remainder to his son Dudley, in tail, had conveyed his lite estate to 
Dudley, in consideration of an annuity of 8007. for his own life, and 
payment of debts which are stated to have been equal to 17,5001. 
and a charge upon the estate of 6,000/. for Robert’s younger child- 
ren. ‘The estate is represented to have produced about 4,500/. a- 
year, and the age of the father in 1823 is stated to have been about 
sixty-one. Much has been said as to this transaction, but the pro- 
priety of it is not in question in this cause: its validity has never 
been impeached, and the provisions of it are very material for the 
purpose of showing the relative situation of the parties in the year 
1827. Before that time, that is in 1826, Dudley married Miss 
O'Grady, and by the settlement upon that marriage, this Roxborough 
estate was so settled that Dudley took only a life-estate, with re- 
mainder to his eldest son in tail, and provision was made for the wife 
and the younger children. 

Such was the state of the family property in 1827, at which time 
apprehensions were suggested that unfair means might be resorted to 
by others to deprive the family of the succession to the estates of 
Parson Persse, then supposed to be a lunatic, which were called the 
Castiehoy estates. The lunatic was at that time about forty; Robert 
Persse, his heir presumptive, was sixty-five, and Dudley a younger 
man than the lunatic. It is therefore obvious that ludley’s expec- 
taney of succeeding as heir was much more valuable than his father’s; 
and if he had so succeeded he would have had the estate in fee. 
From expressions proved to have been used by the father, it appears 
that the Rorborough and the Cust/eboy estates had formerly been 
united in his family, and that he was anxious that they should be re- 
united; but to eflect that purpose it might be expedient that Dudley 
should not have the power of disposing of the Castleboy estate any 
more than he had of the Roxborough estate. ‘The course recom- 
mended to secure the Cast/ehoy estate was to sue out a commission 
of lunacy against Parsons Persse, the expense of which, though to 
be paid out of the estate if the lunacy were established, required an 
immediate advance of money, which would fall on the party suing 
out the commission if the lunacy should not be established. Robert 
Persse, the father, had been a bankrupt, and had no command of 
money. Under these circumstances the deed of covenant in question 
in this cause, dated the 8th of December, 1827, was executed, the 
effect of which was that Dudley, the son, was to undertake the pro- 
secution of the commission in the name of his father, and the Castle- 
boy estate, if it should descend to the father on the death of the 
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lunatic, was to be settled so as to give to the father an estate for life, 
and subject thereto upon the same trusts and purposes as the Roz- 
borough estate stood settled. ‘The commission was sued out, and the 
lunacy was established. The lunatic died in October 1829, and a 
will having been set up, an ejectment was brought by the person 
claiming under it, but upon a trial the jury found a verdict against 
his claim. The title of the heir being thus established, the present bill 
was filed to carry into effect the provisions of the deed of the 8th of 
December, 1827. 

With reference to the grounds upon which the prayer of that bill 
was refused by the Court of Chancery in Ireland, and upon which the 
lecree has been supported at the bar of this House, it is of the utmost 
mportance to consider the defence set up by the answer. ‘That de- 
fence consisted simply in stating that the deed had been obtained by 
misrepresentation and fraud, not of advantage taken of the distressed 
circumstances of the defendant, or of his want of legal assistance in 
stipulating terms for his own advantage, but by a fraudulent misre- 
presentation of the purport and object of the deed; the defendant 
deliberately swearing in his answer that he never intended to give up 
his expectancy of succeeding as heir to the lunatic, or in any manner 
to agree to settle his estate, but that the extent of his intention was 
to charge the expense of prosecuting the commission upon the estate ; 
and that he was told and believed that such was the only object and 
purport of it. That this defence is false in every part is proved be- 
yond the possibility of doubt; the judgment of the Court below 
assumes that it is so; the instructions for the deed of December 1827, 
if known to the father, disprove it; and four witnesses, O’Connor, 
Noland, Waller and Richard O’Grady, prove that the draft deed 
was read over to, and a copy read by, the father before he executed 
it; and Richard Adams proves subsequent recognitions of it by him. 
Lord Guillamore, the late Chief Baron of the Court of Exchequer in 
Ireland, though not actually present at the execution of the deed, 
was occasionally in the room when the parties met for that purpose, 
and he was made the depository of the deed by Robert Persse. If 
any such fraud as that sworn to in the answer was committed, Lord 
Guillamore and his two sons must have been parties to it, or, 
what is scarcely more credible, the author of it must have chosen to 
practice it in their presence. It is unnecessary, however, to observe 
further upon this defence, as it forms no part of the judgment ap- 
pealed from, and was not relied upon at the bar by the counsel for 
the Respondent. 

But in considering the grounds upon which the judgment was 
founded, and upon which the right of the son to the relief he prays 
was denied at the bar, it must not be forgotten that the defendant 
pleaded this defence and no other, and is therefore not at liberty to 
set up any other defence which depends upon matters of fact not put 
in issue, and which the plaintiff, therefore, has had no opportunity of 
disproving or of explaining. Objections to the relief prayed, which 
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rest upon the nature or provisions of the deed itself, or upon facts 
common to both parties, are not open to this observation; but as- 
suming that the father was perfectly acquainted with the contents of 
the deed before he executed it, to permit him to impeach it upon 
matters of fact not putin issue by him would be contrary to the 
established rules of Courts of Equity, and inconsistent with the most 
obvious principles of justice. Some of the grounds relied upon on 
behalf of the defendant are of a middle character, arising out of facts 
put in issue, it is true, but for a totall\ different purpose: such as the 
instructions and draft of the deed proved by Mr. O’Connor. These 
the plaintiff put in issue to disprove the defendant’s statement, 
that he conceived the deed to be only a security for the expenses of 
the commission; but the circumstances under which those instruc- 
tions were given and those drafts prepared were not put in issue ; 
the transaction not being impeached upon any statement connected 
with that transaction No opportunity therefore was afforded to the 
plaintiff to explain what may now seem to require explanation, or to 
prove additional facts where the information may appear defective. 
I should therefore, have thought that any suspicions arising from so 
much of the transaction as was so proved in the case, ought not to 
have led to any conclusion influencing the decision of the case; but 
as many such circumstances have been relied upon, it may be expe- 
dient to examine how far such suspicions appear to be well founded. 

It was contended that the son had taken an improper advantage 
of the distressed situation of his father, occasioned by the withholding 
his annuity. I do not find any proof of this, but, on the contrary, it 
appears that there was no complaint made, and no ground of com- 
plaint on that subject. The father was, indeed, in circumstances 
which precluded him from incurring expenses or pecuniary liabilities, 
but that can only be referred to his own misfortunes ; and it is to be 
observed that this part of his case is inconsistent with another, much 
relied upon, namely, that the undertaking by the son to prosecute the 
commission was no burden upon him, and therefore no consideration 
for the deed, because the property of the lunatic was ample to pro- 
vide for the costs. If that were so, how could the distressed situation 
of the father prevent him from prosecuting those proceedings himself? 
And where was the inability to do so, which is alleged to have been 
taken advantage of by the son, as a means of depriving the father 
of that to which he was entitled ? 

Another objection taken to the transaction was, that the father had 
no professional advice, Mr. O’Connor being exclusively the solicitor 
of the son. [ think it is proved that Mr. O’Connor acted as solicitor 
for the father as well as the son, and that he was the person whom 
the father was so far in the habit of consulting as to make him the 
most natural person for him to employ upon the matter of the lunacy. 
The evidence of James Blakeney, examined by the defendant, and 
the letters of the 3d of February 1828 and the 10th of April, sufh- 
ciently prove this. It is true that he also acted as solicitor for the 
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son, and was thereby placed in the difficult and responsible situation 
of acting for two clients in a matter to be settled between them ; but 
the objection if any, must be that Mr. O’Connor betrayed the interest 
of his client the father, in favour of his client the son, and not that 
the father had not professional assistance. The ground upon which 
it was contended that the solicitor betrayed the interests of his client 
the father, rests upon the written instructions and the drafts of the 
deed which he produced for the purpose of proving the falsehood of 
the defence set up in the answer. ‘The instructions were taken down 
at the meeting between the father and the son; they certainly are 
very short, but they embrace the whole of the arrangement as alter- 
wards carried out; they provide that the father should give up his 
expectancy in the Cast/eboy estate, except a life interest for himself, 
and that the son should prosecute the commission. This appears to 
have been all that was at that time settled. When the solicitor after- 
wards prepare! the instructions for counsel, and when the counsel 
employed for each of the parties proceeded to prepare the draft of 
the deed, it naturally occurred to them to inquire whether the life 
estate of the father was to be dispunishable of waste, and whether 
he was to have a leasing power. The absence of provisions for 
these purposes in the deed is not insisted upon or alluded to as an 
objection in the answer; no explanation therefore could be expected 
from the plaintiff? ‘That many opportunities occurred of discussing 
this and all other matters connected with the proposed arrange nent, 
is proved by Mr. O'Connor and by Mr. Waller O'Grady, in whose 
father’s house the defendant was staying; and that additional details 
were arranged, after the written instruc’ions taken by Mr. O’Connor, 
is proved by the fuct, that by the deed the Cust/ehoy estates were to 
be settled to the same uses as the Rorhorough estate, in which the 
son had only a life estate; whereas the instructions would have 
given to him the fee; an alteration which it is not to be supposed 
the son would have consented to, if it had not been stipulated for by 
or on behalf of the father. What passed upon this subject, or rela- 
tive to the leasing power, or of the life estate not being dispunishable 
for waste, is not stated, no explanation being called for by the defence 
set up; but as the defendant does not complain of the deed because 
it does not contain such provisions, why is fraud and imposition to 
be assumed on behalf of a party, who with a deed before him, as 
stated.in the bill, does not suggest any such fraud or imposition, and 
against a party who has thus been deprived of an opportunity of ex- 
plaining the circumstances which led to the omission of them? In- 
cidentally however, and by accident, it is proved that the father 
expressed a desire that the Roxborough and Castleboy estates should 
be reunited in his family, which tends to explain the absence of a 
leasing power for any terms which could be turned to profit by the 
tenant for life; and that, upon being consulted whether he wished to 
have a power of making any provision out of the estate for any of 
his younger children, he answered that he did not, which explains 
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the absence of a power to cut timber, as it may be assumed that_he 
would have exercised such power for that purpose. It appears to 
me, therefore, that there were not sullicient grounds for the suspicion 
of unfair dealing, which have been relied upon, and that, regard 
being had to the matters put in issue by the pleadings, such suspicion 
ought not to have influenced the decision of the cause. 

It was, however, open to the parties to rely upon objections ap- 
pearing upon the face of the instrument upon which relief was prayed. 
These objections, though divided into many heads in the argument, 
may be reduced to four: first, that the contract was illegal as par- 
taking of champerty and maintenance; secondly, that it was illegal 
as against public policy, and a fraud upon the great seal in the matter 
of the lunacy ; thirdly, that there was no mutuality in its provisions ; 
fourthly, that the covenant was voluntary, being without any, or at 
least without any adequate, consideration. 

As to the first of these objections, the answer is obvious: there 
was no suit to be maintained, and no property in litigation to be 
divided. 

Upon the second objection, no case was cited; and I have not 
been able to understand how an arrangement between parties ex- 
pecting property upon the decease of a lunatic, can be a fraud upon 
the great seal in the matter of the lunacy, or, upon that ground, void 
as against public policy. The thing to be looked to in matters of lu- 
nacy, is the protection of the person and property of the lunatic, and 
for that purpose the encouragement to parties to interfere and to 
bring the facts before the Court. [t is obvious that this object would 
in many cases be impeded, rather than promoted, by holding that all 
agreements relative to the costs of the proceedings, or the ultimate 
division of the property, were void. {| have not any principle or 
authority cited, in support of this objection. Agreements as to ex- 
pectancies have been enforced in equity, which appeared to be 
open to serious objections which do not apply to the present case. 

In support of the third objection, that there was no mutuality in 
the contract, some well-known cases were cited; but the question 
here is, whether, after the risk incurred, and the benefit secured, and 
the consideration thereby paid, the father can, on his part, resist the 
performance of the contract which led to those results? If this ob- 
jection could prevail in this case, how could decrees for specific 
performance, where the defendant only signed the agreement, or 
upon part performance, be maintained? In those cases there is no 
mutuality in the sense in which the word is used in the present ar- 
gument, because the contract being within the Statute of Frauds 
could not have been originally enforced against the plaintiff; but he 
having performed his part, is entitled to compel the defendant to 
perform his. 

Fourthly, the supposition that the covenant was merely voluntary 
is negatived by the defendant’s own statement of the case; for be- 
yond all question some consideration proceeded from the son. The 
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object of having a commission of lunacy prosecuted, the father’s 
inability to undertake it from whatever cause proceeding. and the 
fact of the son’s having taken upon himself the prosecution of it, are 
facts common to beth parties, and show that the covenant was not 
merely voluntary; leaving the question to be considered how far it 
can be objected t» upon the ground of the consideration being ina- 
dequate. The situation of the parties and the properties in question, 
appear to me to aflurd a complete answer to this objection. The 
son was in possession of the family estate, but as tenant for life only; 
from the relative ages of the father and of the son, and of the sup- 
posed Junatic, the probability was much in favour of the son, by the 
death of his father before the lunatic, succeeding as heir to whatever 
estate might descend from him; but there was a strong apprehension, 
and, as the event proved, a great probability that without some active 
measures to counteract the fraudulent projects of others, no part of 
the lunatic’s estate would descend to either of them. It may well be 
supposed to have been an object of the father, who is proved to have 
been anxious for the re-union of the two estates, that the lunatic’s 
estate should be settled in the same manner as the family estates. 
The agreement with the son eflected all thatcould be done to secure 
the lunatic’s estate to the family, and, if it should descend to the fa- 
ther, secured its re-union with the family property. By what scale 
of money consideration are these objects to be estimated? ‘The im- 
possibility of estimating them, has led to the exemption of family 
arrangements from the rules which affect others. ‘The consideration 
in this and in other such cases is compounded partly of value and 
partly of love and atlection. ‘The ages of the parties made the fa- 
ther’s expectancy of little value ; but if he had been certain of himself 
succeding as heir to the lunatic, his own personal use of the estate 
would probably have been confined to a life interest. This, in ordi- 
nary cases, would have been the natural course, and not likely to be 
departed from where the father had expressed his anxious wish that 
the two estates should be held together. But there were several 
younger children unprovided for, and it is assumed that the father 
must have desired the dominion over the estate for the purpose of 
making some further provision forthom. Experience does not prove 
that the wants of the younger children generally induce fathers to 
deprive the eldest son of much of the inheritance; but, in this case, 
it is proved that upon being distinctly asked the question, he answer- 
ed, that he did not wish to have any power over the estate for that 
purpose. If this be true,—and it is sworn to by two witnesses,—the 
absence from the covenant of any power to make leases and to cut 
timber is very much explained. There is no allegation or proof that 
it was part of the agreement that the father should have such powers. 
The omission of these powers forms no part of the father’s case; but 
if the contract be otherwise binding, is the absence of such powers 
in an arrangement between a father and a son such cogent proof of 
imposition as to invalidate it? The arrangement of 1830 is open to 
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the same objection, and I cannot but consider the parties interested 
under that settlement as the real defendants in this case. The father 
appears to have but little. if any, interest in the contest. That ar- 
rangement of 1830 took place with sufficient notice of the previous 
arrangement with the eldest son, and therefore cannot prevail against 
it, if such prior arrangement was in itself binding. 

Being of opinion that the objections stated to this arrangement are 
not available for the purpose of depriving the Appellant of the be- 
nefit of it, 1 am also of opinion that he is entitled to have it completed 
by a decree; and as the timber has been cut with a full knowledge 
of the Appellant’s title, and in defiance of the father’s covenant, I 
think it impossible to deny to the Appellant the account he prays 
upon that subject. I think also that the decree below ought to have 
been made in his favour with costs. There can be no costs of the 
appeal. 


Ordered that the decree be reversed: Declared that the Appellants 
are entitled to the benefit of the indenture of the 8th of December 
1827, and of the covenants and agreements therein contained ; and 
that the indenture of the 9th of June 1830 is to be considered as 
fraudulent and void, so far as it affects or interferes with the inden- 
ture of December 1827; And ordered that, with this declaration, the 
cause be remitted to the Court of Chancery in Ireland. 





QUESTION. 


If a person having a right to an estate encourage a purchaser to buy it of another by a 
mistaken representation, shall the purchaser hold it against the person who has right ? 


OPINION. 


This question seems to have been suggested by the quere of the 
American Annotator to Sugden on Vendors, p. 718. The text of 
the work lays down a doctrine clear, well supported by the autho- 
rities, and decisive of the point. “If a person,” says Mr. Sugden, 
“having a right to an estate, permit or encourage a purchaser to buy 
it of another, the purchaser shall hold it against the person who has 
the right, although covert or under age. And the same rule prevails 
even where the representation is made through a mistake, if the 
person making it might have had notice of his right.” It is asked in 
the note, whether this be the general rule without fraud, and one or 
two books are referred to, which, upon examination turn out to be 
actions of deceit, brought against a third disinterested person for 
misrepresentation of the solvency of another. It cannot be ques- 
tioned but that actual fraud must appear in such an action. 
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The American authorities are entirely with Mr. Sugden, and in 
Pennsylvania especially, the distinction has been expressly recog- 
nized between actual representation and mere silence. Silence 
will be a bar only where silence is fraud. (Robinson v. Justice, 2 
Penn. Rep. 277.) In the case of actual misrepresentation it makes 
no matter whether it proceed from ignorance or design. “It would 
be most inequital.le and unjust that it should, because if any loss 
afterwards occur, it arises from the negligence or folly of the person 
having right, and not the default of the purchaser, who has taken every 
pains to inform himself of the real situation of the parties. If any 
injury occurs, it is right that he who causes should bear the loss. 
The cases all go upon the ground that the purchaser has acted with 
good faith, and without notice of any defect of title, and witha 
wish not to ensnare the rightful claimant, but to protect himself.” 
(M‘Mullen v. Wenner et al, 168. & R. 21.) 


It was the hope of the Editors of the Journal, thot they 
would have been able to have furnished for each of its 
numbers, at least one decision of a Pennsylvania tribunal. 
In this hope, however, they have been subjected to disap- 
pointment, from the absence of any cases at present under 
judicial consideration of sufficient novelty, or interest, to 
present to their subscribers. They have consequently been 
compelled to resort to other sources, as it will be perceived, 
for the matter of their pages, which, it is trusted, may not 
prove to be entirely without some claim to attention. How- 
ever from the approaching session 72 banc of the various 
Courts of our County, we sanguinely anticipate a number 
and yariety of interesting decisions, which will be promptly 
published in the Journal. 


NOTICE TO PUBLISHERS. 
Gentlemen who desire to have their works noticed in this Journal, will please send them 
toA. WALKER, Law Publisher, No. 24 Arch street, Philadelphia. 
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(Continued from page 102.) 
Section Il].—His duty to the Court. 


1. Ile is ever mindful of the respect due to the Court :—whether it 
is the highest or lowest tribunal in the country, the House of Lords, 
or the Court of pie-poudre, it is the place where justice is admin- 
istered and is a hallowed place. 

‘* When baseness is exalted, do not bate 
‘The place its honour, for the person’s sake, 
The shrine is that which thou dost venerate, 
And not the beast that bears it on his back, 
I care not though the cloth of state should be 
Not of rich arrax, but mean tapestrie’’—HeErsert. 

2. If insulted he is more sensible of the injury to good feeling than 
to himse/f.—He is not so ignorant of human nature as not to expect 
haughtiness from the proud, contempt from the rich, ill manners 
from the vulgar, foolish talking and impertinence from the ignorant 
and conceited ;—he does not expect to gather figs of thorns. 

When Dr. Franklin came to England to implore the attention of 
our government to the representations made by America, he was or- 
dered to attend at the Privy Council, where he was grossly insulted 
by Mr. Wedderburn ; at the sallies of whose wit all the members of 
the Council, except Lord North, were in fits of laughter. A day or 
two after he said to Mr. Lee, one of his counsel, “ that to Mr. 
Wedderburn’s conduct he was indifferent, but he was, indeed, sin- 
cerely sorry to see the Lords of the Privy Council behave so in- 
decently.” 

3. If insulted by an equal, he does not forget the respect due to the 
Court, but suppresses his feelings until he has retired.—Shallow 
streams are agitated by the wind, deep streams flow on. He knows 
that this tranquillity may have the appearance of timidity, but he 
heeds it not. Alas, what is'the appearance of any thing? The little 
birds perch upon the image of the eagle. Qwos ego—sed motos 
prestat componere fluctus, is his feeling. 


Vor. II.—No. 8. 15 
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When the ecclesiastic insulted Don Quixote before the Duke, the 
knight rose in indignation, but instantly said, ** The place where | 
am, and the presence of the persons before whom I now stand, and 
the respect which I always have had and always shall have for men 
of your profession, tie up the hands of my just indignation.” 

4. If a Judge forget himself, and the infirmities of human nature 
appear through the ermine, he laments that the charity of patience 
and the conduct of a gentleman should be found only in the advocate. 
He says with Sir Edward Coke, “If a river swelleth beyond the 
banks, it soon loseth its own channel; but, if another punish me by 
doing what is wrong, | will not punish myself.” 

5. If he forget himself and yield to anger, he does not suffer it to 
rankle in his mind.—Ue remembers the anger of Hooker, which is 
said to have been like a phial of clear water, that when shaken, 
beads at the top, but instantly subsides without soil or sediment of 
unkindness. 

6. He does not interfere after the Judge has decided.—Ye knows 
that perfection in the administration of justice consists in causes 
being fully heard, deeply considered, and speedily decided. When 
the cause has been fully heard, the advocate’s duty is terminated. 
“ Tet not the counsel at the bar’ says Lord Bacon, “ chop with the 
judge, nor wind himself into the handling of the cause anew, after 
the judge hath declared his sentence.” 


Section 1V.—Ilis duty to his profession. 


1. Having shared the fruits, he endeavours to strengthen the root 
and foundution of the science of law.—* 1 hold,” says Lord Bacon, 
“that every man is a debtor to his profession, from the which, as 
men do of course seek to receive countenance and profit, so ought 
they of duty to endeavour themselves, by way of amends, to be a 
help and ornament thereunto ;” and Sir Edward Coke, ditiering as he 
did fron Lord Bacon upon all subjects, except the advancement of 
their noble profession, expresses the same sentiment, almost in the 
same words. “If this,” he says, “ or any other of my works, may 
in any sort, by the goodness of Almighty God, who hath enabled me 
hereunto, tend to some discharge of that great obligation of duty 
wherein [ am bound to my profession, I shall reap some fruits from 
the tree of life, and I shall receive sufficient compensation for all my 
labours.’’ 

2. He res’sts injudicious attempts to alter the law.—Knowing that 
zeal is more frequent than wisdom, that the meanest trade jis not at- 
tenpted without an apprenticeship, but every man thinks himself 
qualified by intuition for the hardest of all trades, that of govern- 
ment, he is ever ready to resist crude proposals for amendment : his 
maxim is “to innovate is not to reform.” 

Lord Bacon, zealous as he was for all improvement; believing, as 
he did, in the omnipotence of knowledge, that “the spirit of man is 
as the lamp of God, wherewith he searcheth the inwardness of all 








THE BARRISTER. 115 


secrets ;” and branding the idolaters of old times as a scandal to the 
new, “It is good not to try experiments in states, except the neces- 
sity be urgent, or the utility evident; anc well to beware that it be 
the reformation that draweth on the change, and not desire of change 
that pretendeth the reformation: that novelty, though it be not re- 
jected, yet be always suspected; and, as the Scripture saith, ‘ that 
we make a stand upon the ancient way, and then look about us, and 
discover what is the straight and right way, and so to walk in ‘t.’” 

3. He does not resist improvement of the law.—Tenacity in re- 
taining opinion, common to us all, is one of Lord Bacon’s “ Idols of 
the Tribe,” and attachment by professional men to professional 
knowledge is an “ Idol of the Den’ common to all professions. “ I 
hate the steamboat,” said an old Greenwich pensioner: “ It is con- 
trary to nature.” Our advocate, therefore, is on his guard against 
this idolatry. He remembers that the lawyers, and particularly St. 
Paul, were the most violent opposers of Chris‘ianity, and that the 
civilians, upon being taunted by the common lawyers with the cruelty 
of the rack, answered, “ Non exseevitia, sed ex bonitate talia faciunt 
homines.” He does not forget the lawyer in the Utopia, who, when 
the Archbishop of Canterbury, venerable for his age and learuing, 
said, “* Upon these reasons it is that | think putting thieves to death 
is not lawful,’’ The counsellor answered, “That it could never take 
place in England without endangering the whole nation.” As he 
said this, he shook his head, made some grimaces, and held his peace.* 

4. He is aware that lawyers are not the best improvers of the law.— 
During a debate in the House of Lords, June 13, 1827, Lord Ten- 
terden is reported to have said, “ That it was fortunate that the 
subject (the amendment of the laws) had been taken up by a gentle- 
man of an enlarged mind (Mr. Peel), who had not been bred to the 
law; (for those who were, were rendered dull, by habit, to many of 
its defects.” . 

And Lord Bacon says, “Qui de legibus scripserunt, omnes vel 
tanquam philosophi, vel tanquam jurisconsulti, argumentum illud 
tractaverunt. Atque philosophi proponunt multa dictu pulera, sed 
ab usu remota. Jurisconsulti autem, suze quisque patrie legum (vel 





* Pasturet, a French Judge, who wrote on penal laws, ‘‘ Je voudrois pouvoir défendre 
'humanité sans accuser notre législation; mais qu’est la loi positive auprés des droits 
immuables de la justice et de la nature? Des magistrats méme, je ne me le dissimule 
point, sont opposés aux réformes desirés par la nationenticre. Nourris dans une connois- 
sance intime de la jurisprudence pénale, ayant pour elle l’attachement si commun pour 
des idées anciennes, ils y sont encore attachés par un sentiment plus noble. Leur vertua 
souvent adouci la sévérité de la loi, et elle leur rend chéres des maximes qu’ils rendent 
meilleurs, en leur communiquant l’fmpression d’une ame tendre et vertueuse: Ce n’est 
pas eux qu’on doit craindre: ils finissent par étre justes. Mais ce qu’on doit redoubter, 
parce qu’elle ne sait ni,pardonner ni se corriger, c’estla médiocrité routiniere, toujours 
préte a accabler de reproches ceux qui ont le courage d’élever leurs pensées et leurs ob- 
servations au-dessus du niveau auquel elle est condamnée. Ce sont des novateurs, s’écrie- 
t-elle ; c’est une innovation, répétent, avec un souris méprisant, les producteurs des idées 
anciennes. ‘Tout projet de réforme est a leurs yeux l’effet de l’ignorance ou du délire, et 
les plus compatissans sont ceux qui daignent vous plaindre de ce qu’ils appellent |’égare- 
ment de votre raison. L’admiration pour ce qui est, pour ce qui fut, succede bientét au 
mepris pour ce qu’on propose. IIs se croient plus sages que nos pcres, ajoue-t-on; et 
avec ce mot, tout paroit décidé.”’ 
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etiam Romanarum, aut Pontificiarum) placitis obnoxii et addicti, 
judicio sincero non utuntur, sed tanquam e vinculis sermocinentur. 
Certé cognitio ista ad viros civiles proprié¢ spectat ; qui optimé nérunt 
quid ferat societas humana, quid salus populi, quid «quitas naturalis, 
quid gentium mores, quid rerumpublicarum forme diverse ; idedque 
possint de legibus ex principiis et praeceptis, tam aquitatis naturalis 
quam politices, decernere.” 

5. He resists erroneous modes of altering bad law.—Lawyers have 
a tendency, instead of inquiring whether the principle of a law is 
right, to alter upon assumption that the principle is well founded. In 
1809, Sir Samuel Romilly proposed to alter the law in bankruptcy, 
by which a creditor has an arbitrary power to withhold his consent 
to the allowance of the certificate, because it was founded on an 
erroneous principle. The bill passed the Commons, but was rejected 
in the Lords, upon a proposal by Lord Eldon, who was then Clhan- 
cellor, that the requisite number and value of signatures should be 
reduced from four-fifths to three-fifths. 

About the same time, Sir Samuel proposed that the law, by which 
the stealing to the amount of 5s. privately, in a shop, was punishable 
by death, should be altered ; because it was framed upon an erro- 
neous principle, as crime was not prevented by this imaginary cal- 
culation of consequences in the mind of the oflender. It was suggested 
that the punishment ought not to be diminished, but the amount of 
the goods stolen increased. 

In various of the acts for the relief of insolvent debtors, which 
passed to mitigate the severe operation of arbitrary imprisonment 
for debt, the reason assigned in the preamble was, that the gaol was 
too full: viz. 6Geo. III. c. 70. “ Whereas, notwithstanding the grea 
prejudice and detriment which occasional acts of insolvency may 
produce to trade and credit, it may be expedient, in the present con- 
dition of the prisons and goals in this kingdom, that some of the 
prisoners who are now confined should be set at liberty: be it, &c. :” 
and in May, 1827, it was proposed to Parliament to alter the law 
for arrest on mesne process to the sum of 20/. 

Our advocate, therefore, resists such attempts, which instead of 
meeting perpetuate the evil, which 

‘* Keep the word of promise to our ear, 
And break it to our hope.’’ 


6. He assists in the improvement of the law.—While he is in doubt, 
he endeavours to improve himself; but after patient and successful 
travail after truth, he diffuses the knowledge which he has obtained. 
Having in the beginning consulted Argus with his hundred eyes, he 
now trusts to Briareus with his hundred hands. 

7. He is not deterred from assisting in the improvement of the law 
by the fear of worldly injury ;—neither in general conduct nor in 
particular emergencies, are his plans subservient to considerations 
of rewards, estate, or title : these have not precedence in his thoughts, 
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but follow in the train of his duty. He says, with Sir Samuel Ro- 
milly, “It is a common, and may be a convenient mode of pro- 
ceeding, to prevent the progress of improvement, by endeavouring 
to excite the odium with which all attempts to reform are attended. 
Upon such expedients it is scarcely necessary for me to say, that I 
have calculated. If I had consulted only my own immediate in- 
terests, my time might have been more profitably employed in the 
profession in which [ am engaged. If I had listened to the dictates 
of prudence, if [had been alarmed by such pre. judic es, I could easily 
have discovered that the hope to amend law is not ‘the disposition 
most favourable for preferment. I am not unacquainted with the 
best road to Attorney-Generalships and Chancellorships: but in that 
path which my sense of duty dictates to be right, I shall proceed ; and 
from this, no misunderstanding, no misrepresentation, shall deter me.” 

8. He is not deterred from endeavouring to improve the law by the 
censure ever attendant upon attempls lo rcform.—HUe knows that the 
multitude will ery out for Barabbas, and that ignorance has an an- 
tipathy to intellect 


‘**?Tis a rich man’s pride, there having ever been 
More than a feud strange antipathy 
Between us and true gentry.” 


He knows this, but proceeds, secure of his own approbation, and 
~ sympathy of the virtuous and intelligent. 

. If the pr inciple of the haat is erroneous, we endeavours to exlir- 
‘ae it with its attendant i injustice and lit’gatiou.—lf the principle of 
the laws against usury or witc cote” or \ faked burning themselves, 
are erroneous, he endeavours to procure their repeal. In these cases 
he remembers the maxim of Sir Edward Coke: “Si quid moves a 
principio moveas; errores ad prince ‘pia referre est refellere.”’” He 
remembers the old maxim: “ Iie who in the cure of politic or of 
natural disorders shall rest himself contented with second causes, 
without setting forth in diligent travel to search for the original 
source of evil, doth resemble the slothful husbandman, who moweth 
down the heads of noisome weeds, when he should carefully pull up 
the roots; and the work shall ever be to do again.” 

10. If the princ iple is right, he endeavours to mod ‘fy it, according 
to times and circumstances.—If the principle of the law against 
usury is well founded, he varies the rate of interest; or in witchcraft 
he mitigates the severity of the punishment. 

In these cases he remembers the admonition of Sir Matthew Hale; 
“We must do herein, as a wise builder doth with a house that hath 
some inconveniences, or is under some decays. Possibly here or 
there a door or a window may be altered, or a partition made ; but, 
as long as the foundations or principles of the house be sound, they 
must not be tampered with. The inconveniences in the law are of 
such a nature as may be easily remedied without unsettling the 
frame itself; and such amendments, though they seem small and in- 
considerable, will render the whole fabric much more safe and 
useful.” 
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lt. If there is any temporary cause to lower the character of the 
profession, he exposses it.—If there is any permanent cause he endea- 
wours to counteract u.—As the advancement of learning has a ten- 
dency to divert from actionand business to leisure and privateness, the 
pleasures of intellect being preferable to the pleasures of wealth and 
ambition, he endeavours to inculcate the true doctrine, that men, 
iustead of deserting their colours, ought to unite contemplation and 
action, * a conjunction like unto that of the two highest planets— 
Saturn, the planet of rest and tontemplation, and Jupiter, the planet 
of civil society and action;” but he does not forget that Jupiter de- 
throned Saturn. 

12. If he is advanced to any office of authority, he uses his power to 
improve the lar.—Sir Francis Bacon was no sooner appointed At- 
torney-General than he dedicated to the King his proposals tor com- 
piling and amending the laws of England. “ Your Majesty,” he 
says, “ of your favour, having made me Privy-Councillor, and con- 
tinuing me in the place of your Attorney-General, | take it to be my 
duty, not only to speed your commandments and the business of my 
place, but to meditate and excogitate of myself, wherein 1 may best, 
by my travails, derive your virtues to the good of your people, and 
return their thanks and increase of love to you again; and after I 
had thought of many things, I could find, in my judgment, none 
more proper for your Majesty as a master, nor for me as a work- 
man, than the reducing and recompiling of the laws of England :” 
and having traced the exertions of different legislators from Moses 
to Augustus, he says, “ Cesar si ab eco quereretur, quid egisset in 
towais leges se respondisset multas et preclaras tulisse ;’ and_ his 
nephew Auustus did tread the same steps, but with deeper print, 
beeause of his long reign in peace ; whereof one of the poets of his 
time saith, 

Jata terris, ammum ad civilia vertit 


‘Pace « 
Jura suum; fegesque tulit justissimus auctor.”’ 


So too, Sir Samuel Romilly was no sooner promoted to the office of 
Solicitor-General than he submitted to Parliament his proposals for 
the improvement of the Bankrupt law and the Criminal law. “ Long,” 
he says, “has Hurope been a scene of carnage and desolation: a 
brighter prospect has now opened before us, 


‘* Peace hath her victories, 
Not less renowned than war.’’ 





13. Ie now retires, but not unmindful of the precept, “ Let no man 
be hasty to eat of the fruits of Paradise before his time.” He retires, 
after a life of labour and industry, to enjoy his well-earned leisure, 

‘* To taste of deep philosophy, 
Wit, eloquence, and poesy ;”’ 
to the innocent pleasures of social mirth, to the nobler warmth of 
social virtue, to the advacement of merit, the promotion of justice, 
and the constant exercise of faith, hope, and charity. 


—E——E 
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IN THE CASE OF JOUN HARROLD. 
In trax Court or Common Puras or Berxs Counry. 


Judge Banks delivered the following opinion, on the 17th Dec. 1840. 


A. B. was a native of Saxony, and came to New Orleans in the year 1800. He resided 
there in 1803, when Louisiana was ceded by France to the United States, by treaty of 
April 30th, 1803, and continued to reside there until 1811, when he removed to the Stare 
of Pennsylvania, and there has lived ever since. He resided for many years in the ward 
in which he offered to vote, and had annually paid his proportion of the County tax. 

Held. ‘That the said ‘Treaty of April 30th, 1803, of which the 3d Article declares, that 
‘*'The inhabitants of the ceded territory shall be incorporated in the Union of the United 
States, and admitted as soon as possible according to the principles of the Federal Con- 
stitution to the enjoyment of all the righ's, advaniages. and immunities of citizens of the 
United States,’’ &c. conferred upon A. B. citizenship, in the absence of naturalization 
under the laws which were then and have from time to time since been in force —and that 
being such citizen, he was entitled to vote ‘* under our State Constituuion and laws regu- 
lating elections.”’ 


The case which has been stated for the opinion of the Court, 
shows the defendant was a Judge of the late election for electors of 
Presideut and Vice-President of the United States, held in the North 
Ward in the Borough of Reading. 

John Harrold, the plaintiff, c laimed the right to vote at said elec- 
tion. When he offered his ticket, his right to vote was challei iged 
by some one present, and his vote was rejected by the defendant. 

This action has been entered, as I suppose, rather to try the ques- 
sion of right on the part of the plaintiff, than to recover damages for 
any supposed injury. 

The plaintiff is a native of Saxony, in Germany, and came to New 
Orleans in the year 1800, where he continued to reside until the year 
1811, when he left New Orleans, and came into the State of Penn- 
sylvania, where,is a man of business, property, and good reputation, 
he has resided ever since. He has resided for a great many years in 
the ward in which he offered to vote, and has annually paid his pro- 
portion of the County tax. 

The objection to his right to vote was, that he was not a citizen of 
the United States, and not to non-residence, or non-payment of tax 
on his part. 

Mr. Harrold having been an inhabitant of the Colony or Province 
of Louisiana at the time it was ceded by France to the United 
States, by virtue of the treaty of the 30th of April, 1803, claims 
himself to be a citizen of the United States. This claim of citizen- 
ship is founded on the 3d Article of said treaty, and which reads as 
follows: “ The inhabitauts of the ceded territory shall be incorpo- 
rated in the Union of the United States, and admitted as soon as 
possible, according to the principles of the Federal Constitution to 
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the enjoyment of all the rights, advantages, and immunities of citizens 
of the United States; and, in the meantime, they shall be maintained 
and protected in the free enjoyment of their liberty, property, and 
the religion they profess.” 

The power of making war, and also of making treaties, is most 
clearly conferred on the Government of the United States by the 
American people, by authority of the Constitution. These great 
and essential powers must, in every government be lodged some- 
where, as necessary to its defence, welfare, and existence. This 
power necessarily carries with it the power and right to acquire 
territory, either by treaty or conquest. If territory be ceded by 
treaty, its acquisition is confirmed by deed, which is a law of the 
land, and the country thus ceded becomes a portion of that nation to 
which it is annexed, according to the stipulations contained in the 
deed of cession. 

By the act of cession, the relation between the inhabitants, and 
their former sovereign is dissolved, and by the treaty stipulations 
new relations are created between them and the government which 
has become the sovereign of their territory. ‘The deed which trans- 
fers the country, also transfers the allegiance of the inhabitants who 
remain in it. 

Louisiana was the first territory acquired by the United States, 
by treaty with a foreign power. It is a part of the history of our 
country, that strong objections were made to it at the time by many 
wise and excellent nen in various parts of the Union. The transaction 
was nevertheless received with great publick favour by a vast ma- 
jority of the nation, and resulted in the full, undisturbed, and undis- 
puted possession of the ceded territory by the United States. The 
acquisition was one of immence importance to the peace of this 
Union, and the almost universal acquiescence in it by the people, 
and the several States, establishes the fact, that the powers exercised 
in making the treaty, were properly exercised. 

This treaty, thus beneficially and solemnly made, is a supreme 
law of the land. It is so ordained by the Constitution, and must be 
so regarded by this Court, and whatever rights it secures to the 
plaintiff must be awarded to him. 

It has been argued, that inasmuch as Congress possesses the power 
“ to establish an uniform rule of naturalization,” that this treaty does 
not confer citizenship upon the plaintiff, in this absence of naturaliza- 
tion under the laws, which were then, and have from time to time 
since been in force. 

It is a well settled doctrine in England, that natural born subjects 
owe an allegiance which is perpetual, and cannot be divested by 
acts of their own. The principle of naturalization which is found in 
our Constitution goes far towards @ renunciation of this doctrine. It 
provides for the naturalization of foreigners on their own acts alone, 
in conforming to our laws, without the consent of the sovereign to 
whom they owed allegiance. Allegiance by birth is nothing more 
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than that tie or duty of obedience which the subject owes to that 
sovereign within whose dominions, and under whose protection he 
was born. Although it be fully conceded that the general principle 
is, that the allegiance e thus due cannot be dissolved by any act of the 
subject alone ; ‘yet it cannot, I presume, be denied that it may be 
dissolved by the mutual consent of the government and its citizens, 
or of a sovereign and his subjects. The government may release 
the governed from their allegiance with their consent. This I 
apprehend to be a plain rule of municipal law, and is found in the 
law of nations. From this doctrine it follows, that upon the cession 
of a country the allegiance of the inhabitants passes to the new sove- 
reign, for every sovereign may release his right to allegiance by 
voluntary grant. Thus it is, that upon the conquest of a country, 
allegiance passes by operation of law to the conqueror. He, as 
sovereign de facto, has a right to claim the allegiance of those who 
are subdued by his power, and submit to the protection of his arms. 
In case of abdication, allegiance passes by operation of law to him 
who is appointed successor. 

Did the French Government by this treaty transfer the allegiance 
of all the then inhabitants of the Colony or Province of Louisiana, to 
the Government of the United States? Did the then inhabitants 
consent to such transfer? And did the Government of the United 
States agree to accept of their allegiance ! If so, what more solemn 
and satisfactory mode could be devised for conferring upon them the 
rights of citizenship. Here would be the combined act of both Go- 
vernments, and the consent of the inhabitants themselves. This 
would surely be sufficient, and indeed nothing more could be done. 

By the third Article the inhabitants are given up to the United 
States. They are to look to that Government alone for the pro- 
tection of their rights. It therein promises to them the enjoyment 
of all the rights, advantages, and immunities of citizens of the 
United States. To it they are to look for the protection of their 
liberty, property, and religion. To its guardianship they submitted 
with the strongest assurances, that their just rights should be main- 
tained from all force or violence from abroad or at home. This 
Article does confer citizenship most clearly upon the then inhabitants, 
and it is most obvious that it was so understood at the time by the 
contracting powers, as well as by the inhabitants themselves. By 
the very terms of this treaty, not only the country but the allegiance 
of the inhabitants is also transferred. 

In the deed that was made of the delivery of the treaty and signed 
by the agents of the two Governments on the 20th Dec. 1803, is found 
the following language: “ And the said citizen Lausat, in consequence 
at this present time, ‘delivered to the Commissioners of the United 
States, in this publick sitting, the keys of the City of New Orleans, de- 
claring that he discharges from their oaths of fidelity towards the 
French Republic the citizens and inhabitants of Louisiana, who shall 
choose to remain under the dominion of the United States.” 

16 
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In the proclamation that was issued on the same day by Mr. Clai- 
borne, then exercising the powers of Governor and Intendant of the 
Province of Louisiana, is found the following clause: “ And I do hereby 
exhort and enjoin all the inhabitants and other persons within the 
said Province, to be faithful and true in their allegiance tothe United 
States, and obedient to the laws and authorities of the same, under 
full assurance that their just rights will be under the guardianship of 
the United States, and will be maintained from all force or violence 
from without or within.” 

In the address delivered by Governor Claiborne to the assembled 
inhabitants at this same time, he began with these significant and 
most emphatic words: “ Fellow Citizens of Louisiana.” And in 
conclusion adds this language: “ As for myself, Fedlow Citizens, 
accept a sincere assurance that during my continuance in the situa- 
tion in which the President of the United States has been pleased to 
place me, every exertion will be made on my part to foster your 
internal happiness, and forward your general welfare ; for it is only 
by such means that I can secure to myself the approbation of those 
great, and just men who preside in the councils of owr nation.” 

In a communication made by Thomas Jefferson, then President of 
the United States, to both Houses of Congress, on the 16th of January 
1804, relative to this treaty, and the government of the ceded ter- 
ritory, he in conclusion employs this language: “ On this important 
acquisition, so favourable to the immediate interests of our western 
citizens, so auspicious to the peace and security of the nation in 
general, which adds to our country territories so extensive and fertile, 
and to our citizens new brethren to partake of the blessings of free- 
dom and self-government, | offer to Congress my sincere con- 
gratulations.” 

When the deed of the delivery of said territory was made, the 
American flag was raised, and our national stars and stripes were 
unfol/ed in the breeze, amidst national salutes, and the shouts and 
acclamations of the inhabitants, thus giving the fullest demonstration 
that they had renounced their former allegiance and yielded obe- 
dience to the constituted authorities of the United States, and took 
protection under its national banner, claiming all common benefits 
and sharing one common destiny. 

In a letter directed to Robert R. Livingston, Minister to France, 
by James Madison, then Secretary of State, dated January 31st 1804, 
these sentiments are continued: “The letters subsequent to that 
date from Governor Claiborne, who is charged with the present 
administration of the ceded territory, show the occupancy by our 
troops of the military posts on the Island of New Orleans, and on 
the western side of the Mississippi was in progress; and that the state 
of things in other respects was such, as was to be expected from the 
disposition of the bulk of the inhabitants, and the manifest advantages 
to which they have become entitled as citizens of the United States.” In 
the same letter while treating of the present government of the ter- 
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ritory and its future prospects, he adds, “ In the meantime the mild 
spirit, in which the powers derived from the Government of the 
United States will, under its influence be administered, the paternal 
interest which it takes in the happiness of those adopted into the ge- 
neral family, and a scrupulous regard to the tenor and spirit of the 
treaty of cession, promise a continuance of that satisfaction among 
the people of Louisiana, which has thus far shown itself.” 

The territory of Louisiana was no part of the nation at the adop- 
tion of the Constitution, but when it was ceded, it was to be held and 
governed as any other territory which belonged to us. That the 
inhabitants became citizens of the United States by virtue of the 
treaty, may be collected from the provision, that as soon as they 
were ‘sufficiently numerous to protect themselves and to form a State 
Government, they were to be admitted into the Union as an indepen- 
dent State. ‘There is no intimation any where, that there was to be 
any further naturalization. By the treaty the inhabitants became 
citizens of the United States. All the acts of our publick functiona- 
ries from the highest to the lowest speak this language, and most 
fully demonstrate this intent, as being common to all concerned or 


interested in the treaty. After the treaty, Congress considered and 
treated the people of Louisiana in the same way they considered 
and treated every other territory of the United Siates. They were 


at all times treated as part of this nation. The government was 
bound to do so, and it would have been a violation of the treaty and 
a breach of good faith to the French Government and towards the 
inhabitants, if they had been treated in any other way. 

To conclude this part of the case—this treaty is a supreme law of 
the land, and as such, admitted the then inhabitants of Louisiana 
to the enjoyment of the privileges, rig'its, and immunities of citizens 
of the United States. The stipulations in the treaty most forcibly 
bear this import, and the universal understanding of all branches of 
the Government sanctions this opinion. I do not think that Mr. Har- 
rold being a native of Germany alters the case, nor that his having 
moved from the territory before it was admitted as a State, varies 
the principle. 

He was a settled and permanently domiciled inhabitant of the ter- 
ritory at the time of the treaty. That is enough for him. He derived 
citizenship from this under the treaty, and it accompanied him in 
whatsoever part of the United States he might afterwards be a resi- 
dent. Therefore, that Mr. Harrold is a citizen of the United States, 
I do not entertain a doubt. 

If he is a citizen of the United States is he entitled to vote under 
our State Constitution and laws regulating elections? It is argued 
that he is not. The third Article of our State Constitution and first 
section is as follows: “ In elections by the citizens, every white free- 
man of the age of twenty-one years, having resided in this State one 
year, and in the election district where he offers to vote ten days im- 
mediately preceding such election, and within two years paid a State 
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or County tax, which shall have been assessed at least ten days before 
the election, shall enjoy the right of an elector. But a citizen of the 
United States who had previously been a qualified voter of this State, 
and removed therefrom and returned, and who shall have resided in 
the election district, and paid taxes as aforesaid, shall be entitled to 
vote after residing in the State six months: Provided, that white 
freemen citizens of the United States, between the ages of twenty- 
one and twenty-two years. and having resided in the State one year, 
and in the election district ten days as aforesaid, shall be entitled to 
vote although they shall not have paid taxes.” 

In this Article there is a change of language in its different parts. 
This variance in phraseology does not however alter any Constitu- 
tional purpose. It is merely accidental and wholly unimportant. It 
begins with the provision, * That in elections by the citizens, every 
white freeman of the age of twenty-one years, &c. shall enjoy the 
right of an elector.” Apart from residence and the payment of tax, 
this provision designates three great and leading characteristics. 
First, citizenship. Second, that he shall be a white freeman. Third, 
that he shall be of the age of twenty-one years. The word citizens 
is used here as a general term, without qualification or explanation. 
When provision is made for a qualified voter who may have moved 
from the State and returned, these words, “a citizen of the United 
States” are used. Also when provision is made for those who may 
be between the ages of twenty-one and twenty-two, and which is to 
be found in the proviso, the words, “ That white freemen, citizens 
of the United States,” are used. It is thus most manifest that no 
man under our Constitution has the right of an elector, unless he be 
a white freeman and a citizen of the United States. Take the entire 
section, and this is undeniable. It is equally clear that the rights of 
an elector are given to every white freeman, who is a citizen of the 
United States, and who may be otherwise qualified by age, residence, 
and the payment of tax. The provision is plain, strong, definite, 
and distinct in its terms. It is more—it is even mandatory in con- 
ferring the right, and says, they shall enjoy the rights of electors. 

If this is the correct reading of the Constitution, does the Election 
law of the 2d of July 1839, deny this right to any man, who may be 
constitutionally qualified? It must be remembered that the right is 
a constitutional one. ‘The people were not willing to commit this im- 
portant right to ordinary legislation, but have made it part of their 
Constitution, and thus placed it beyond the reach of mere legislation. 

The Constitution does no more than merely secure the right to 
certain classes of men. The manner of holding the election—the 
persons by whom held, and their qualifications, and a great variety 
of detail is left for legislative enactment. The mode of proof of the 
qualifications of debtors, is also a proper subject of legislation. 

The 64th section of this law is relied upon as conclusive against 
the plaintiff’s right. It provides that, “every person claiming a 
right to vote at any election as aforesaid, shall, if required by either 
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of the Inspectors make proof,” as follows in the section. It will 
be observed in the outset that this section does not undertake to 
confer the right of suffrage, nor does it profess to enlarge or restrict 
it. Its purpose is to define the nature and dergee of proof, that shall 
be given if required in certain specified cases. 

The fifth case provided for, is the one that the defendant has relied 
on as decisive against the plaintiff. It is in these words: “ That 
having been an alien, he has been naturalized conformably to the 
laws of the United States, and as the only evidence thereof, he 
shall produce a certificate thereof under the seal of the Court where 
such naturalization took place, except where such person shall have 
resided in said ward, district, or township for ten years or upwards 
next preceding such application to vote, in which case the oath of 
such applicant shall be prima facie evidence of naturalization.” The 
argument is, that no man having been an alien can be permitted to 
vote without this proof, if itis demanded. This law was not intended 
to cut off from any the right of suffrage, to whom that right was 
secured by the Constitution. Its object was to secure this right, and 
to guard against its abuse, and its purpose ought not to be defeated, 
nor ought a construction to be given to it that would make the Le- 
gislature do what they have not professed to do, and could not con- 
stitutionally do. 

I agree with the defendant that this part of the act of Assembly 
just cited, does not comprehend the plaintiff’s case. It is evidently 
confined to cases of ordinary naturalization in Courts of record. 
The person who penned it had none other in view. It probably 
did not occur to him that there were persons in this State, who had 
become citizens of the United States by treaty stipulation, and not 
by a proceeding in Court. If that case had been presented for his 
consideration, no doubt some provision would have been introduced, 
regulating the manner of proof necessary to secure the right to 
persons of that description. The plaintiff’s case is therefore one that 
has not been touched by legislative hand. ‘The proof which he was 
to give, is not defined by statuary enactment. Does this omission 
in our State legislation impair his right? Why should it, or how 
can it have this effect? If the plaintiff by this law is denied the 
right of suffrage, so would any alien born who resided in Louisiana 
at the time of this treaty, and who remained there until it was ad- 
mitted as a State, and who may have held the highest office that 
can be given by the people under the Constitution of the United 
States. I would hesitate long before I would give to this law this 
monstrous effect. Such a consequence was never contemplated by 
anv one. 

The plaintiff’s right is found in the Constitution. The Legislature 
has not impaired it. That body has not prescribed for him any 
particular mode of proof. He has therefore not failed to comply 
with any rule of evidence which was imposed upon him by law. 

The case then presents the plaintiff with a clear and undoubted 
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right to enjoy the privileges of an elector, without any interposing 
obstacle to its exercise. ‘This case is one which might have been 
established by any competent evidence, and having ‘done that, he 
would have been entitled to vote. 

This case is one which involves important principles. To under- 
stand it properly requires a pretty extensive range of examination. 
When the case is examined, when all the facts and laws bearing 
upon it are presented to the mind, I think no reasonable doubt can be 
entertained on the subject. No propositions can be more clearly 
established than they establish, that the plaintiff is a citizen of the 
United States, and that under the Constitution and laws of this State, 
he enjoys the right of an elector. 

Judgment is therefore rendered on the case stated for the plaintiff. 


PHYSICIANS’ AND COUNSELS’ FEES. 


A Physician cannot recover his fees at law in England, any more 
than a Barrister can. This doctrine is laid down in 4 T. R.317, as 
follows: “ ‘The plaintiff Dr. Chorley, who was a Physician living at 
Doncaster, brought an action to recover his fees from Bolcut, the 
defendant, who was the Executor of a man whom the Doctor had 
attended a considerable time, and who lived at some little distance 
from the town; the evidence was, that at Doncaster and its neighbour- 
hood, there was no certain rule about fees, but the general practice 
was, for a de tee to receive two guineas a week for his atten- 
dance. ‘The plaintitY obtained a verdict at the last Assizes at York. 
Wood, on behalf of Boleat, the Executor, moved the Court to set 
aside the verdict, on the ground that no action lay for a Physician’s 
fees any more than for a Barrister’s. Cockell, (Sergeant) and Cham- 
ber, in support of the verdict, argued, that though this point had been 
ruled several times at nisi prius, against such a claim, yet it had 
never been solemnly decided, nor was there any authority in the books 
for putting the claim of a Physician’s fee upon the same footing as 
that ofa Barrister. In the latter case, it might originally have been 
proper, that no temptation should be held out to countenance injustice ; 
but in the former, it would be equally impolitic, that those who are 
frequently put to expenses in attending patients at a distance, and who 
are liable to make reparations to those who may sufler from their 
want of skill, should not be certain of a just and honourable reward. 
The regulation with regard to Barristers, is founded on the grounds 
of publick policy, as appears in the passage of Tacitus, to which Mr. 
Justice Blackstone refers; but they are totally inapplicable to the case 
of Physicians, and in that very passage in Tacitus it is taken for 
granted, that the latter were entitled to a remuneration, because their 
situation was dissimilar to advocates. Besides, in this case there is 
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an additional reason why the plaintiff should recover, as there is un- 
derstood to be a general stipulated acknowledgment for a Physician’s 
attendance at the place where this transaction arose. 

Lord Kenyon, C. J. [remember a learned controversy some years 
ago, as to what description of persons were intended by the Medici at 
Rome; and it seemed to be clearly established by Dr. Mead, that by 
these were not meant Physicians, but an inferiour degree amongst the 
professors of that art, such as answer rather to the description of 
surgeons amongst us. But at all events, it has been understood in 
this country, that the fees of a Physician are honorary, and not de- 
mandable of right. And it is much more for the credit and rank of 
that honourable body, and, perhaps, for their benefit also, that it 
should be so considered. It never was yet heard of, that it was ne- 
cessary to take a receipt upon such an occasion. And | much doubt 
whether they themselves would not altogether disclaim such a right 
as would place them upon a much less respectable footing in society 
than that which they at present hold. ‘The judgment was arrested, 
and Dr. Chorley took nothing by his verdict. 

The disability of Counsel to sue, either at law or in equity for their 
fees. (see 3 BI. Comm. 28, and notes, and Brownl. 73; 2 Atk. 232; 
Ch. Rep. 38,) is said to have been borrowed from the old Roman law 
by which (as Dr. Adam says,) “lawyers were prohibited from taking 
fees or presents from those who consulted them; hence, turpe reos 
empta miseros defendere lingua. Ov. Amor. i. 10. 39, which ren- 
dered the profession of jurisprudence highly respectable, as being 
undertaken by men of rank and learning, not from the love of gain, 
but from a desire of assisting their fellow citizens, and through their 
favour of rising to preferments. Augustus enforced this law, by or- 
daining that those who transgressed it, should restore four fold.” But 
this custom underwent a change, which seems to have produced very 
bad effects. ‘Under the Emperors (continues the author of the Ro- 
man Antiquities,) “lawyers were permitted to take fees, (honorarium, 
certum justumque mercedem, Sueton, Ner. 17) from their clients ; 
but not above a certain sum, (capiendis pecuniis posuit (the Em- 
peror Claudius.) modum, usque ad dena sestertia. ‘Tacit. Ann. xi. 
7,) and after the business was done—peractis negotiis permittebat 
pecunias duntaxat decem millium dare. Plin. Epist. v.21. Thus the 
ancient connexion between patrons and clients fell into disuse, and 
every thing was done for hire. Persons of the lowest rank sometimes 
assumed the profession of lawyers. (Juv. Sat. 8. 47.) Pleadings 
became venal, (venire advocationes,) advocates made q shameful 
trade of their functions by fomenting lawsuits, (in lites coire,) and in- 
stead of honour, which was formerly their only reward, lived upon the 
spoils of their fellow citizens, from whom they received large and 
annual salaries. Plin. Epis. 5. 14. Various edicts were published by 
the Emperors to check this corruption; also decrees of the Senate, 
but these were artfully eluded.” (Adam’s Rom. Antiq. 188.) 

Physicians, it seems, have never been denied a remedy for their 
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fees in our Courts—though Counsel have. In Arcumbel v. Wiseman, 
3 Dal. 306, it appeared that a charge of $1600 for Counsel’s fees in 
the Courts below, had been allowed, to which Coxe objected, and In- 
gersoll contended that it might fairly be included under the idea of 
damages. But, by the Court, “ We do not think that this charge 
ought to be allowed. The general practice of the United States is 
in opposition to it, and even if that practice were not strictly correct 
in principle, it is entitled to the respect of the Court, till it is changed 
or modified by statute. And in Mooney v. Lloyd, 58. & R. 412, 
it was directly decided that, a Counsel cannot maintain an action for 
his fees, over and above the Attorney’s fee given to him by act of 
Asse mbly. It was said by the plaintiff's counsel, in this case, that, 

‘'The character and honour of the profession, as well as the ties of 
Pics nce between its members and their clients, will be best main- 
tained by deciding that their compensation is not a matter of debt, 
but the spontaneous reward of their talents and services.”” And so 
thought the Court. This rule remained until about the year 1830, 
when it was entirely overturned by the same Court, in the case of 
Gray v. Breckenridge, 2 Penn. 75. Mr. Justice Rogers dissented, 
on the ground that the decision overruled Mooney v. Lloyd; which, 
although he did not approve, he was for adhering to. Gibson, C. J. 
expressed his satisfaction in overruling that case. In Foster v. Jack, 
4 Watts. 337, the Chief Justice expressed himself thus, “ As antici- 
pated, it (Mooney v. Lloyd) was received with almost universal 
disapprobation by the profession, not from the impulse of interest, but 
a conviction of its artificial structure and practical injustice. Its 
principle, if it can be said to have one, had its origin in the Roman 
law, when the practice of forensic oratory was so elevated as to be 
fancifully thought to be incapable of stooping to mercenary con- 
siderations without debasement. And the dignity of the robe, instead 
of any principle of policy, furnishes all the argument that can be 
brought to the support of it at the present day ; for, it is hard to ima- 
gine a principle of policy that would forbid compensation for services 
in a profession which is now as purely a calling as any mechanical 
art.” And again, “ The decision in Gray v. Breckenridge, by which 
Mooney v. Lloyd was overruled, seems to be as deeply seated in 
justice as it is in legal analogy.” Such is now the law of Penn- 
sylvania. But notwithstanding this, it is quite certain that there are 
gentlemen, and in gencral, those who hold the highest places at the 
Bar, who look upon the rule in Mooney v. Lloy das the most just, 
convenient, and honourable; and who regret that it was ever dis- 
turbed ; who are romantic enough, (as it is called,) to think it of 
some importance to maintain the dignity of the body; who regard 
the profession of the law, not as a mere money-getting business, nor 
the remuneration of their labours,” as locatio vel conductio, but as 
quiddum honorarium ; not as a salary or hire, but as a mere gratuity, 
which a Counsellor cannot demand without doing wrong to his re- 
putation. 
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For the Remarks which follow, we are indebted to the pen 
of a friend. 


Reports of Cases adjudged in the Supreme Court of Pennsylvania. 
By Frederick Watts and Henry J. Sergeant. Vol. iii. Containing 
the cases decided in part of December term 1841 ; in March term, 
May term, and part of July term 1842. Philadelphia, James Kay, jr. 
& Brother, 122 Chestnut street. Pittsburgh: C. H. Kay & Co. 1843. 


We are here presented with the fifty-seventh volume of the Penn- 
sylvania Reports; and a new volume is announced for appearance 
during the coming month. Scarce fifty years have passed since this 
series began; and it is obvious—if the acceleration is to be multiplied 
as, of late, it has been—that in a few years more, no Jawyer can 
have read half the cases which settle those affairs on which he is 
hourly called to give decision. This grievance has not, perhaps, 
been altogether local; but every where else than in Pennsylvania, it 
has had some alleviation. If the Reports in other States are nume- 
rous, they have been at least intelligible; and the objection has lain 
more to the cost of the volumes than to their worthlessness. While 
with us, it may in truth be said, that for five and twenty years the 
Reports have been growing worse and worse, till they have now 
come to be disreputable to the Court and to the whole Bar. 

It is at all times unpleasant to do other than “ speak gently” of 
what belongs to our profession: but if the prudence of reserve and 
decorum dictate silence in some circumstances, in others—it is well 
said—prudence of a higher order may justify us in speaking our 
thoughts. Accordingly, on the appearance of first Watts & Sergeant, 
a distinguished member of this Bar took occasion to enter a protest, 
through the daily press, against the style in which the Pennsylvania 
cases had come to be reported. Attention was, again, called to the 
evil, from another quarter, on the appearance of the second volume ; 
and the dissatisfaction of the profession has, in more shapes than one, 
been made known to the Reporters, since. 

These remonstrances have produced imperfect relief; and this fact 
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will be apology for the plainness of the criticism which we now take 
occasion to make. 

The duty of a Reporter is easily understood. His report must be 
accurate, or it will mislead. But accuracy is not all. It must be 
brief, or it will weary. It must be perspicuous likewise, or it will 
contuse, if not disgust. It must be, withal, of such cases alone as 
decide some point of ditheulty and general interest ; otherwise the 
reader is burthened with cases which interest nobody but the parties 
concerned, or which, being manifest, acquire no elucidation nor sta- 
bility from judicial decision. 

For example as to this last point—Se/ection of such cases as are 
worth reporting. ‘There are at every Bar ignorant men, perverse 
men, men whose object is to delay justice; and such persons will be 
bringing, ever and anon, before the tribunals cases which are obvious, 
or which have been already decided, and are settled. So, in the 
ramified diversitics of settled ailairs, there will often be idiosyncra- 
tick cases—cases we mean, which decide no principle, and can 
scarcely be expected to arise again. Ail these cases must be decided. 
But need they all be reported—reported, especially, with the detail 
that is proper for a case which settles some principle of general 
interest, and of enduring value. Why, (for illustration of the first 
part of our remark,) present such a case as Davenport v. Freeman, 
(p. 557,) deciding, that “In an action by the holder against the en- 
dorser of a negotiable note, the maker is an incompetent witness” 
for the defendant. ‘The point has been so often settled in Pennsyl- 
vania, that the Judge breaks out with indignation, and declares that 
the matter has been “ already rerratepty decided by this Court ;” 
(p. 557,) and after citing no less than eleven precedents, very pro- 
perly remarks, “ after so many decisions, it is surely time to cease 
to agitate the point; or else it is a vain effort to attempt to settle 
any point of law by the decisions of the Court.” (p. 558.) 

Or why report such a case as Sterart’s /Ippeal, (p. 476,) deciding 
that “ The acceptance of the bond of an executor by a legatee for 
the amount of his legacy, is an extinguishment of it.” The very 
point was decided, here, more than half'a century ago; (Geyer v. Smith, 
1 Dallas, 347 ;) and even then was so perfectly settled, that the elder 
Mr. Ingersoll (rarely daunted,) informed the Court, “ that on con- 
sidering the law, he had no encouragement to argue it!’ (1 Dallas 
347.) Nor was it wonder; since the very point was decided as 
long before, at least, as the year 1603, (Yelverton 89 ;) and has long 
since passed into text. (Chitty on Cont. p. 292.) Could the learned 
Reporters have found time to read three lines of the opinion to which 
they invite owr studious perusal, they would have seen this; for the 
Court say, in limine, “ It has been so frequently held that the legatee’s 
taking a bond from the executor for his legacy is a payment and ex- 
tinguishment of it, that the point seems serrLeD. Goodwyn v. Good- 
wyn, (Yelv. 39,) is almost the very case before us,” (p. 477.) 

So, Spigelmoyer v. Walter, (p. 540,) deciding exactly what is 
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found in Criswell v. Clugh, (3 Watts 330.) The case last mentioned 
quadrates so precisely with the one here reported, that the Court 
open their opinion in the present case, by declaring, “ The case of 
Criswell v. Clugh, (3 Watts 330,) decides the point,” and further on, 
« No distinction exists between that case and the present,” (p. 542.) 

And again, Umbehauer v. Aulenbaugh, (p. 259,) where the Court 
say, “ This case is presented to us in precisely the same form that it 
was when here on a former writ of errour,’”’ (8 Watts 48): « No new 
question has been raised.” At best, the errour which the opinion of 
the Supreme Court subverted, was one of no extensive prevalence, 
but as the Court itself declares, “ peculiar to a single county.” (8 
Watts. p. 50.) Was this case worth printing ? 

Or why burthen the Profession with such matter as //emphill v. 
Hurford? (p. 216,) deciding a point quite too axiomatick to need 
precedent; but which, at all events, “‘ was decided by this Court in 
the case of Hammersley v. Smith, (4 Whart. 126,’) (p. 217.) 

Was not Freval v. Fitch, (5 Whart. 325,) authority enough to shew 
that a sealed instrument, though framed in phraseology like a pro- 
missory note, is a specially? Why then are we conducted again 
over the same ground in Hopl:ins v. The Rail Read, (p. 410)—a case 
which decides nothing other, and nothing more. 

Might we not have been safely left to Moses and the Prophets for 
such law as that “ forbearance, either limited or general, is a good 
consideration to pay the debt of a third person /”’ and need the verity 
have been announced by one from the dead. (Silvis v. E/y’s Adm’r. 
p-. 420.) 

But it is needless to illustrate, by more examples, a fact which an 
inspection of the volume announces. Suffice it then to say, that the 
Reporters appear to have forgotten the maxim, that “it is an establish- 
ed rule to abide by former precedents, where the same points come 
againtin litigation,” (1 Blackstone’s Com.69:) and hence it comes, that in 
these thrice-annual super-fetations, we are made to pay for information 
which is found in dozens of old Reports, aud in scores of modern text 
books. Certainly, we complain not of being made to read any fair 
illustration of even an admitted principle; but in the name of huma- 
nity,—when we are groaning beneath the “ immensus aliarum super 
alias acervatarum legum cumulus’’—why iterate and re-iterate, all 
the identical, and all the self-evident decisions with which dense- 
pated obstinacy may aillict the Courts! Is a point which has been once 
fully argued, maturely considered, and solemnly decided, any better 
law for being affirmed, in wrath, at every term of the Court? or is 
a manifest principle of common sense made more manifest, or better 
sense, by its re-appearance, with the seasons, in the Pennsylvania 
Reports? Certainly, certainly, there are “some things” which the 
Bar should be supposed to have already learned. 

Nor are settled cases the only useless reports which cumber the 
volumes. A considerable proportion of the cases presented for de- 
cision, involve, as we have said, no principle whatsoever ; and the 
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adjudications of such cases—we need not say—interest nobody be- 
yond the parties to the suit. To the Professional reader, reports of 
such cases are valuless. More than this. They are offensive; for 
though the reader may suspect that a case is worthless, he must give 
to it attentive examination before he can have the fruitful satistac- 
tion of being sure that is so. ‘Take for illustration the case reported 
on p. 173, and the four pages which follow. It was a question de- 
pending upon a special act of Assembly, so insensible, that the Court, 
referring the matter back to the Legislature for explanation, say, 
“We are unable to arrive at any satisfactory conclusion.” The 
case stated was, accordingly, withdrawn. Was there any necessity 
for reporting such a case! a case, we mean, concluding without any 
conclusion. 

Or, advance a few pages to another branch of the same case—The 
Commonwealth vy. The Bank of Pennsylvania, (p. 184-215.) ‘The 
decision depended on the effect of the act of Assembly before spoken 
of—so hastily and badly drawn, that its most important part was 
adjudged as we have seen, to be “ too uncertain for the Court to 
interpret,” (p. 173, Syl.) ‘The decree in the case was, withal, but 
temporary; and even this decree was given by a divided Court, 
Really, we think, that such a case does not pay for thirty pages of 
royal octavo. As the fact of the decision was likely to allay an 
ephemeral excitement between the creditors of the Commonwealth, 
and those of the Bank, the case might properly enough have been 
handed to the Reporters of the daily press; but why it is here re- 
produced, nine months after it has lost the only interest which it ever 
possessed, we are at some loss to conjecture.* 

In this matter of selection, however, we would take our stand on 
no narrow principle; and therefore say the less about it. It isa 
subject concerning which we feel that, within certain limits, the Re- 
porters must have a discretion; but in the present volume every 
thing appears to be “ hove in,” together, with a fidelity quitejpast ro- 
gation.t 

We proceed therefore to say a word as to the style of reporting 
which marks these volumes: and not to trouble the reader too much, 





* We are far from insensible to the ability of the opinion given in this case, by Mr. Jus- 
tice KENNEDY, in dissent. Weeven believe that on the points of law he will carry the 
majority of readers with him, but still, the majority of the Court was against him, and what- 
ever law was settled by the case, was settled against him: And therefore, we think, that 
in a case where the Court was so nearly divided, and where the majority placed the de- 
cision on the effect of a special act of Assembly, the case might have been published else- 
where than in volumes destined for Repositories of the law. 

t Not to speak it profanely, the Daguerreotyping of all the Docket in this manner, re- 
minds us of poor Jacquemont, who used to act as interpreter for the famous conjurer 
Monsieur Aprien, [In the same room, if we remember, to which Mr. Cohen has since 
tranferred the Court.} The weather being warm, and Monsieur Adrien sudorifick, the 
latter gentleman would sometimes whisk out his handkerchief and turning round, ejacu- 
late—aside—Mon Dieu ! On which, his reporter always advanced, made his bow, and 
said, *‘ Ladies and Gentlemen, Mr. Adrien have say, ‘‘ My God !’’ By the time that Jac- 
quemont had got back, Adrien would commonly have given utterance to another expres- 
sion of Gallick sensibility : on which his faithful translator would come forward again with, 
** Ladies and Gentlemen, Mr. Adrien have say, ‘‘ Devil !”’ 
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let him look at this last case, to which we have adverted as not 
worth reporting at all—The Commonwealth v. The Bank of Penn- 
sylvania, (p. 184.) The case was an application to dissolve an in- 
junction; and we are presented, first, with the whole bill in Chancery, 
(p. 185-87,) a document w hich, according to Lord Redesdale, (Treat. 
on Plead. P- 47, Phil. 1812,) is said to contain “the same story three 
times told,” and which is evidently much longer than it need have 
been even to — to the Court. This is followed by the answer 
complete, (p. 187-90,) presenting the history, misadventures, and 
failure of the Bank. Following this, in turn, is a numerical exhibition 
of all the Bank’s assets, (p. 190,) which, of course, make a larger 
figure on paper than they do any where else. And as an appro- 
priate, finale to this disordely train, we are brought up with a reprint 
of the whole act of Assembly (pp.1190-91-92-93 ,.)—nine sections sert- 
atim,—which authorized the Bank to make a general assignment ! 
Will the reader believe that a!] this, too, is in the face of a short, me- 
thodical, and perspicuous statement prepared to the printer’s hand by 
Mr. Justice Kennedy, (p. 195,) and which—had the Reporters found 
leisure to read what they were publishing—would have been trans- 
ferred from the inappropriate place where it now is, and break away 
the multifarious concatenation by which the Reporters have pre- 
faced and puzzled the case. 

So again. Does the Court, (p. 151,) inform the Reporter, that 
“the only material questions” raised by the twelve reasons filed, are 
two; and that “in all besides, the reasons are either immaterial or 
unfounded ;”’ then the record is spread out almost in extenso, includ- 
ing the articulate specification of every reason filed! Does the Court 
give “the sum of the evidence”’ in eight lines! (p. 152,) then, instru- 
ments and depositions are printed verbatim (pp .145-46-47-48 ;) to say 
nothing of the fact that no inconsiderable portion of these instruments 
and depositions relate to allegations which are discarded by the 
Court, “as either immaterial or unfounded.” (Fleming v. The Ma- 
rine Ins. Co. p. 144.) 

Is “the only question” (even as the case is stated by the Reporters) 
whether a party is entitled to recover interest on a book account? (p. 
271,) and is the opinion of the Supreme Court given fully and well? 
Then it is thought requisite that we should have the opinion of the 
Court below—the Court, we mean, of inferior jurisdiction, and the 
value of whose opinion is merged and lost in the superior authority 
by which it was affirmed. (Koons v. Miller, p. 271.) 

Does the ever-during patience of Mr. Justice Kennedy, at last 
rebel? and announce that the determination of one point will settle 
the case; “ that it will therefore be unnecessary to notice in detail, 
the various matters assigned for errour?’”’ Nothing less will, then, 
suffice but a reprint of the whole eleven points, as made, with the 
whole eleven answers as given; the answers at a distance of three 
pages from the points, and referring to them in a manner which, as 
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the answers are presented, is utterly without sense. (Means v. The 
Presbyterian Church, 303-304.) 

Does the Court, in Barr v. Myers, (p. 299,) break forth, “The 
only question in this case is, as to the place of delivery !” ‘Then, not 
to reproach, (we can think of no hel reason,) all other parts of the 
volune—every point made below is set out as made; exactly two- 
thirds of which points have no reference whatsoever, to “ the only 
question” in the case. Mr. Thomas Underwood [Is it needful to give 
the name of every witness with sub-pzna precision?] is examined, 
cross-examined, and re-examined, about this, and that, and God 
knows what besides; and, in short, the whole case is conjested in a 
style of such eminent disorder that any feeling of provocation is 
happily destroyed by an outbreak of merry-mi iking laughter. 

Has the Judge stated the case in a full, perspicuous, and narrative 
form! We wid ’ va a whims of documents verbatim, signatures in 
capitals, endorsements in difto, addresses, affidavits at length, and all 


the verbiage whieh the Court had taken the trouble to discard as 
impertinent. (Coleman v. Lukens, p. 87; White v. Hopkins, p. 99; 
For v. The Northern Liberties, 103: and in fact, pasim.) 

“fan the case, as in Sands v. Smith—but, Jam Satis! Our reader 
is exhausted, and, in fiet, we are so, ourselves. 


Pass then to the sy//abus. This marginal prefix, as every one 
knows, should present in the highest condensation of diction, the 
principle established by a decision, and should present ni 1ught besides. 
It is not designed to be (Heaven forefend that it should be,) a re-re- 
port, even In minature. 

The Reporters must then exc use Us for aig them that thirty- 
nine lines of brevier, as in Cleavinger v. Reimar, (p. 486,) or 
twenty-eight, asin The Commonmmrealth v. The Bank of Pe nnsylvania, 
(p. 184,) or even three lines less, as in Peries v. Jycinena, (p. 64,) or 
twenty-seven lines. as in Short v. Unanest, (p. 45,) or thirty-eight, 
as in Smyth v. Craig, (p. 14,) or as numbers not far inferior, in other 
cases which we need not cite—are somewhat more than it is proper 
to presen’. 

It is hardly worth while to speak of such a bagatelle as false refe- 
rences. But it is not, at least, d’apres les biens‘ances to send gen- 
tlemen on such errands as (on p. 20) to hunt for Walsh v. VW ‘hitecomb 
in 3 Esp. Ca. 565; or, (p. ¢ 4,) for Collingwood vy. Carson, in 2 Watts 
& Serg. 320; or, (p. 61,) for Aine v. Balfe, in 2 Ball & Beatty, 174; 
or, (p. 62,) Buckmaster v. Harrop, in 7 V eaey 431; or, (p. 100,) Put- 
nam v. Lewis, in 8 Johns. 386; or, (p. 113,) C aller v. Powell, i in 6 
T. R. 824; or, (p. 388,) Willett v. Winnell, in 1 Vern. 588; or, (p. 

433 3s) Bell v. Howard, in 9 Mod. 862; &c. &c. &e. Nor, when a 
case is past being puzzled, does it import much, that through ten con- 
secutive pages the names of plaintiff and defendant (as in Yoke v. 
Barnett, 81-90,) are exactly transposed; nor when the Reporters 
give the names of counsel, is it worth caring for, whether the names 
are given right, or, as in Peries v. Aycinena, (p. 64,) exactly wrong. 
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We somewhat understate the grievance. In fact, the uncircum- 
scribed and somewhat coarse language of the gentleman who first 
gave utterance to professional discontent, in no respect exaggerated 
the case. 

Now we ask, where is all this to end? First, of course, by bring- 
ing the Supreme Court into supreme contempt; and this at a time, 
when the Court itself has never been so strong. In fact, this state of 
disrespect is not far from existing just now. Go out of Pennsylvania, 
and you will hear the reports of Alabama, or Arkansas, of Missouri, 
or Maine, or of Mississippi read with frequency, and listened to with 
deference in every State of the Union; while those of Pennsylvania 
are, positively, less known than the Koran, and not much oftener 
cited. 

The case is not greatly better at home. Why is it, that, as we have 
already shewn, the Court is constantly breaking out, in ire, at the 
manner in which cases decided over and over again are yet a-new 
brought up for settlement? Why do we find the Court giving such 
opinions as this? “ We are compelled to believe that the case of the 
Philadelphia and Norristown Rail Road v. Johnson, was not cited in 
the Court below; for it is, in all particulars, the case before us, and 
it certainly would not have been disregarded. ‘To the omission of 
counsel, therefure, is to be attributed the necessity of an appeal to this 
Court.” Herbein v. The Rail Road, (9 Watts. 272.) Or why do we 
hear Mr. Justice Rocers, as in Peries v. slycinena, (p. 71,) saying 
that “our own decisions on this point were not called to the recol- “ 
lection of the Court by Counsel?” and again, further on, (p. 246,) 
Mr. Justice Huston informing Mr. Watts himself, that, “In Burns 
v. Lyon, (4 Watts 363.) we have a case not cited in the ar- 
gument!”’ It requires no conjurer to answer. It is because 
nobody reads the Reports. The remark of Mr. Justice Sergeant, 
(p.558,) is, unhappily, very true. “It is a vain effort | to attempt to settle 
any point of law by the ‘decisions of the Court:” and we beg to 
add, ‘that it will remain a vain effort, so long as these decisions 
are presented in a way that passes all understanding. We makeno 
reflections upon the motives of Messrs. Watts & Sergeant. We have 
too much respect for them as gentlemen, and as members of the Bar, 
to iterate the charge, elsewhere made against them, that being paid 
a precise sum for every volume that they can make, they have for- 
gotten their sense of reputation and their sense of duty. We utter 
no response to “ the vulture cry of the radical,” that it is anti-re- 
publican for a Judge to appoint his son to office. We care not by 
whom the cases are reported, provided they are reported iel/. At the 
same time this Bar will not forget that the Reporters—whoever they 
may be—hold an official station; that they present themselves to the 
Profession everywhere, as the accredited organs of our Court, and of 
our Bar; that, like ourselves, they stand under the weight of profes- 
sional responsibleness ; and that being paid by the whole Bar, they 
are bound to the whole Bar, for the possession, and for the exercise of 
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whatever qualities are requisite to a becoming discharge of their duty. 
We shall continue, as long as the grievance lasts, to remonstrate—in 
a manner chaste and dec ent always, but in naught subdued beneath 
a due measure of expression—agi ainst such style of reporting ; against 
taking our money by exaction; and without an equiv alent. As 
members of the Profession, we shall insist, that these sources of the 
law, at which all drink, shall not be muddled; that these lights to which 
all eyes are turned shall not be darkened, and that men who en- 
deavour to know what are the decisions of the Court, shall not be 
defied by the mode in which those decisions are presented. We 
confess, too, that as sons of Pennsylvania, we are touched with no 
common shame, when after reading the reports of Scammon, or 
Pike, or Howard, we rise with the humbling convition that neither 
in Mormon Illinois, nor in savage Arkansas, nor yet in shameless 
Mississippi, are the judicial reports so bad as those which emanate 
from the Bar of Philadelphia, and are published under the sanction 
of the Supreme Court of Pennsylvania. 

The next question is: Jn what way is the evil to be finally deter- 
mined? ‘This is a subject to be sure, for the Court to consider and 
settle ; but we think that no mode is so likely to prove efficacious for 
all time, as an adoption of a practice similar to that now in use at 
Washington. We perceive, too, that this mode has been suggested 
by nearly all the persons who have publickly complained of the 
grievance. Let our Supreme Court, then, immediately on the delivery 
of an opinion, hand it to the Prothonotary to be filed; or let their 
opinions be filed in Philadelphia; and let the Chief Justice indicate 
by indorsement on each opinion, whether the case is to be reported. 
We undertake to say, that in the animated rivalry of a numerous 
Profession, good Reporters will not be long wanting. But a cure at all 
events, in some ig willbe found. If the Court is reluctant to apply 
vigorous remedy, the Legislature—we are speaking the language 
of affection, not of menace—will deprive the Bench of control in the 
matter; and through a State Reporter, bring, withal, but partial relief 
to the Bar. 

We take leave, therefore, with sentiments of highest deference, to 
place this subject before the Court; to tell the learned Judges, that 
great, and just, and increasing dissatisfaction prevails with regard 
to the style in which their opinions have come to be presented : “and 
we solemnly ask of them,—that which, we are sure, is required both 
by their dignity and by their duty,—that they arrest a system of 
delivery which is fast bringing the once honoured Bench and Bar of 
Pennsylvania into common disrespect. 
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We lay before our subscribers in our present number, 
the following opinion upon a point of entire novelty in the 
jurisprudence of our State: and one, which from its great 
importauce and general interest, must necessarily commend 
itself to the attention of the Bar, not only of this State, but 
of others, where the system, to which the point under con- 
sideration refers, exists in a similar form. ‘This case settles 
a question fraught with the most interesting consequences 
to creditors, as well as to a class of persons towards whom 
humanity dictates a treatment, which may avert from them 
any further sufferings or privations than what are una- 
voidable in their melancholy condition. The opinion is 
by Judge King, and has been prepared by him with great 

care and after considerable research, and is consequently 
found to bear those excellent characteristics which mark 


the efforts of bis able mind. 


In THE MATTER OF THE Estate or Samvuev Eckstein, a Lunatic. 


Opinion delivered by 


In the Court of Common Pleas, for the County ) Judge Kixe, Nov 
of Philadelphia. In Equity. j 12th. 1842, 


Kine, President—William Conrad filed on the 29th of October, 
his petition, in which he sets forth that Samuel Eckstein, by due pro- 
cess issued out of this Court, was on the 7th of March last past, de- 
clared a lunatic, and to have been one since the 20th day of January 
1842, and that the petitioner was duly appointed a committee of his 
Estate. That on the 12th day of January 1842, judgment was en- 
tered in favour of Peter Hertzog against the said Samuel, in the 
District Court for the City and County of Philadelphia, in the penal 
sum of twenty thousand dollars, on a bond (by virtue of a warrant of 
Attorney thereunto annexed,) dated the 14th of September 1841, 
conditioned for the payment of $10,000 with interest on the 14th of 
September, 1842. That this bond was accompanied and secured by 
a mortgage of the same date, on certain valuable property in the 
County. of Philadelphia. That on the 15th day of October 1842, 
after the death of Peter Hertzog was suggested, an execution was 
issued by Ann Hertzog, Administratrix of said Peter, and levied on 
all the personal properly of said lunatic, which is now in the charge 
and custody of the Sheriff of Philadelphia County under the said 
execution. That the said Ann Hertzog, Administratrix, persists in 
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enforcing the execution for the whole debt and interest appearing to 
be due on the judgment, which it is said would be attended with a rui- 
nous sacrifice, highly prejudicial to the interests of the lunatic and his 
family, and to his creditors, who are numerous, and toa large 
amount; and equally or more meritorious in the character of their 
claims with the said Ann Hertzog, and entitled to participate in the 
proceeds of the sale of the property levied upon. 

The petition then proceeds to allege certain facts and cireumstan- 
ces, from whence if established by proof it might be fairly inferred, 
that the Bond is in whole or in part satisfied by set-ofls, which the 
lunatic has against the intestate’s estate. On the filing of this petition, 
together with a special affidavit as to the facts set forth in it, the 
petitioner moved that a special injunction issue to restrain Ann 
Hertzog, Administratrix, from proceeding on her execution against 
the personal property of the lunatic until further order. Mrs. Hertzog 
having been brought into Court under a notice of this motion, and 
heard through counsel, we are now called upon to determine whether 
the petitioner is entitled to the assistance of the Court in the manner 
prayed for. The case is before us under the petition: no counter 
affidavits having been produced impugning any of its statements. 
From the discussions at the bar, however, it seems the execution 
plaintiff was prepared to produce such proofs if requisite, but did not, 
because the case was discussed on the broad ground that no creditor 
has the right to levy an execution on the personal property of a de- 
fendant, (who has been found lunatic under a commission) in the 
hands of his committee; but that the sole remedy of the creditor 
is by petition to this Court, requiring the committee to pay the debts 
from the effects of the lunatic, and this whether said creditor is a 
judgment creditor or otherwise. 

The question therefore for decision is one of great magnitude, 
whether we regard the pecuniary interest of this execution creditor, 
or the general princples involved. In this Commonwealth it is en- 
tirely new, nothing analogous being found in any judicial precedent. 
Deserving therefore, it has received our most careful consideration. 

The authority of this Court over the persons and estates of Juna- 
tics is derived not from the recent statutes giving equity jurisdietion 
to this Court, but from the sixth section of the fifth article of the 
Constitution of the Commonwealth. By the clause of our organic 
law it is declared “ that the Supreme Court and the several Courts 
of Common Pleas, shall, beside the powers heretofore usually ex- 
ercised by them, have the power of a Court of Chancery, so far as 
relates to the perpetuating testimony, the obtaining of evidence from 
places not within the State, and the care of the persons and ESTATES 
of those who are non compotes mentis.” This clause remains in our 
amended Constitution in the exact form in which it was introduced 
into the Constitutions of 1776 and 1790, and undoubtedly gives us all 
the jurisdiction exercised by the English Courts of Chancery over 
lunatics and their estates. Ifour authority extended no further, we 
ight perhaps have more difficulty in extending the aid to this pe- 
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titioner asked for. At law actions could be maintained against luna- 
tics, and neither the insanity of a defendant at the time of his arrest, 
(Nut v. Verney, 4 T. R. 121,) nor its occurrence subsequent, (Kev- 
nott v. Norman, 2 T. R. 390,) gave any exemption to such unfortunate 
beings from civil detainer. (x parte Lighton, 14 Mass. Rep. 207.) 
And Chancery has recognized this rule of law although with appa- 
rent regret at its effects. (Anon. 13 Vesey 589,) (Hastings ex parte, 
14 Ves. 182.) 

For the better understanding of the question under review, it is 
necessary to inquire into the nature and extent of the authority ex- 
ercised by the English Courts of Chancery over the persons and 
estates of persons of unsound mind; how far their powers have been 
enlarged and extended by the laws of this Commonwealth; and 
whether from both, any authority can be deduced, analogous to that 
invoked by this petitioner. 

Generally speaking the exclusive authority over the persons and 
estates of non compotes mentis belongs in the first instance to the so- 
vereign, although in practice it is delegated to others. This authority 
is recognized in the statute De Prerogativa Rege, 17 Edward, 2 ch. 
9 and 10, which according to the better opinion are declaratory of 
pre-existing rights and duties. In practice it is always given to the 
Lord Chancellor, Lord Keeper, or Lords Commissioners, and is a 
standing warrant to them to exercise control themselves and grant 
it to others, over the persons and estates of those found non compotes 
mentis. The extent of this power in the Chancellor, does not appear 
in England to be very clearly defined, unless this has been accom- 
plished by recent statutes. It isalwaysexercised by committees appoint- 
ed by the Chancellor, who are nothing but bailiffs, receiving the rents 
and profits from the property of the lunatic, (in Re Fitzgerald, 2 Sch. 
& Lefroy 437,) to manage for his best interests, under the constant 
superintendance of C hancery. The powers of the great seal or its 
delegate at common law, extended no farther than the disposition of 
the personal estate of the non compos, and of the rents and profits of 
his real estate ; not extending to any species of alienation or con- 
version of the latter. Before the recent English statutes referred to 
enabling the Lord Chancellor to order the estates of lunatics to be 
sold or leased, it was held, that an order in lunacy for such purpose, 
did not give any title to a purchaser, but only a right of enjoyment 
during the lunacy of the party whose right was affected. Ex parte 
Dykes, 8 Vezey 79. Possessing therefore no power to convert the 
real assets of a Junatic into money and thus to administer them 
equitably among his creditors, chancellors did not think it proper 
to interfere with an execution issued by a creditor and levied on 
such assets. This is shown by the case of Ez parte Dyke, 8 Vezey 
79, (1803,) where Lord Eldon after regretting his want of authority 
to authorize an absolute lease of alunatic’s estate, in order to raise 
funds to pay his debts, declared that if the creditors took his leasehold 
estates in execution he could not restrain them. This case arose 
under a petition from creditors, praying that the Master’s report of 
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debts due the petitioners be confirmed, and the committee authorized 
to sell so much of the personal and leasehold estates as should be 
sufficient to pay the lunatic’s depts. As to the right of the Chan- 
cellor to so appropriate the personal estate of the lunatic no question 
was made, the diiliculty only arising in respect to his real assets. 
The hesitation therefore to interfere, arose from the want of com- 
petency in the Chanceilor to apply the capital of the real estate of the 
lunatic to his support, or the payment of his debts; anc hence it 
became inequitable to intercept the creditors common law remedy by 
excution, where Chancery could furnish him no substitute for the 
enforcement of his claim. 

Over the personal estate of a lunatic a broader authority was ex- 
tended, and this was appropriated to the equal payment of his debts, 
first, however, securing to him even against his creditors a sullicient 
maintenance. [low this jurisdiction was exercised, is shown in 
Hastings ex parte, 14 Vezey 182, (1807,) where a petition was 
presented by the wife and committee of a lunatic, praying that his 
debts, some of which were by specialty, others by simple contract, 
might be paid out of a fund of £5000 in bank, upon the suggestion 
that the creditors would arrest him. ‘J have no authority” (said 
Lord Eldon,) “to pay the debts of a lunatic, unless I see that it is for 
the accommodation of his estate; I cannot pay his debts and leave 
him destitute. There is no instance of paying the debts of a lunatic 
without reserving a sufficient maintenance for him, as the creditors 
cannot touch these funds. They may put him in gaol, but | can 
maintain him there.” 

It may have been, and probably was the fact, that the funds were in 
bank to the credit of the Court; and hence not subject to execution, 
being in custodia legis. Such funds creditors could only reach 
through an application to the Court for equitable relief, which would 
of course only be granted on equitable terms. But to this may be 
answered, if a reason of this kind is interposed against the application 
of the authority of ex parte Hastings to a case like the present; that 
the property of a lunatic in the hands of a bailiff and receiver of 
the Court, (for such and no more, is every committee) is as much 
in custodia Legis as if deposited in Bank to its credit or locked 
up in the strong box of the Court under the care cf its officer. All 
these would be but depositories of the Court, and over the property 
in either situation Chancery ought to exercise the same guardianship, 
and impose the same equitable restraints, on any creditor seeking to 
satisfy himself from it. If this view of the case of ex parte Hastings is 
correct, it is authority to show that creditors in England even before 
the recent statutes, were not permitted to reach the personal estate of 
the lunatic in order to coerce the payment of his debts, except by the 
permission of Chancery. The same inference is fairly deducible from 
ex parte Dykes. 8 Vez. 79, if carefully considered with regard to 
its circumstances, and the reasons assigned by the Chancellor for the 
conclusions finally arrived at by him. For although Lord Eldon, 
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the same Judge who ruled ex parte Hastings, held, he could not re- 
strain the creditor from taking the leaseholds in execution, he comes 
to this conclusion because of his want of power to sell it himself and 
apply the avails of such sale to the payment of the lunatic’s debts. 
It would seem to follow, that where the power of Chancery is ple- 
nary as it undoubtedly was then and is now, to apply the mere 
personal effects of a lunatic to the payment of his debts; that 
Chancery would restrain any creditor from monopolizing them by 
execution. ‘The reason which induced Lord Eldon to refuse to 
restrain the levy of the creditor on land, was the inadequacy of the 
Court to turn it into money, and administer such money to the pay- 
ment of debts. This reason does not exist as to personal assets, and 
hence a diflerent conclusion is required. ‘This view seems to har- 
monize the cases, and makes them important aids in the final solution 
of the case before us. ‘The cases on this subject are neither nume- 
rous nor clear in the English Chancery Books. This probably arises 
from the qualified nature of their jurisdiction over the property of 
lunatics. For it was not until the statutes of 43 Geo. 3, Ch. 75, of 
9th Geo. 4, Ch. 78, and finally of 11 Geo. 4, and 1 Wm. 4, Ch. 65, 
that the English Chancery had power to sell, mortgage, or lease the 
property of a lunatic for the payment oi debis or discharge of in- 
cumbrances. 

In connection with this subject, Chancellor Kent, (Executor of 
Becher v. Van Cortland, 2 John C. 246,) observes, that from the 
limited nature of the authority of the Court of Chancery in England 
over lunatics, previous to 43 Geo. 3, the cases there are not quite 
applicable to the New York tribunals. The force of this remark 
will hereafter be seen to be applicable to our own. “ The custody 
of the lunatic is committed in England,” says he, “ not to the Court 
of Chancery, but to an individual selected by the Crown, who is ge- 
nerally, though not always, the person who has the custody of the 
great seal. But here the charge of the estate of the lunatic and 
his maintenance is expressly committed to the Chancellor, (N. R. 
Laws, vol. 1, 147,) and the duty of providing for his maintenance is 
specially enjoined. For this purpose the committee is to exhibit on 
oath within six months from his appointment, an inventory of the 
estate, debts, and credits of the lunatic: and when the personal 
estate shall be insufficient for the discharge of the debts, he is to 
present a petition to the Chancellor, setting {rth the particulars, 
and amount of the estate and debts. If the personal estate shall 
appear to be insufficient, it is made the duty of the Chancellor to 
cause so much of the real estate to be sold as shall be necessary for 
the discharge of the debts. These provisions render the payment of 
the lunatic’s debts no longer a matter of discretion, but of indispen- 
sable duty; and they contemplate the committee as being charged, 
(though undoubtedly under the control and direction of this Court,) 
with a trust to be performed for the benefit of creditors, and an 
agency in the payment of the debts and the administration of the 
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estate.” In carrying out the jurisdiction given by this statute, the 
New York Chancery has gone the full extent prayed for by this 
petition. Thus in ex parte Heller, 3 Paige 199, the Chancellor ob- 
served that “If any person has a legal or equitable claim against the 
estate which is under the care and management of the committee, 
who refuses to allow the same, he must apply to this Court by petition 
to enforce his claim, and he cannot be permitted to obtain payment 
by means of a suit at law, except where the suit is brought under the 
direction of this Court. Although the lunacy of the defendant may not 
always fourm a legal defence, this Court upon proper application by 
the committee, will restrain such a proceeding and compel the plain- 
uff! to come here for justice. And even if a party succeed in an 
action at law, it will be a contempt of this Court for him to interfere 
with the property which is under its exclusive control. Although 
he may afierwards come here for the payment of his claim, he must 
again establish it in such manner as this Court may think proper 
to prescribe.” In ex parte Hellings, 5 Paige 489, the Court stayed 
proceedings in suits against a lunatic, commenced after inquisition 
found; though it declined interfering summarily where judgment had 
been obtained and executions issued before the proceedings in lunacy. 
“ After the appointment of a committe,” says Chancellor Walworth 
in the case “ no creditor can be permitted to interfere with the pro- 
perty in the hands of the committee without the permission of the 
Chancellor or Vice-Chancellor having jurisdiction of the case. Any 
Sheriff who should attempt to levy upon the property of the lunatic 
under such circumstances, wou/d be punished as for a contempt of 
Court.” In the earlier case of Brasher v. Van Cortland, 2 John C. 
402, Chancellor Avent declared, “ that the fit and proper remedy for 
the creditor of the lunatic is in this Court, and not by action at law. 
The commitment by statute of the case of the lunatic and his estate 
to this Court, and the power given to it to sell the real estate, 
shows that this is the proper tribunal to resort to.” In New York, 
therefore, an execution like this, issued near eight months after the 
defendant has been found lunatic, and his estate and person placed 
in the care of the agent of Chancery, would never be permitted to be 
levied on his entire personal estate, to the destruction of the interests 
of other creditors. The extent of this protecting power of the Court, 
Chancellor Kent regards as a necessary consequence of their un- 
limited control over the estate, and the statutory obligation on the 
Court to appropriate it to the payment of creditors. (See Brasher v. 
Van Cortland.) 

Is there any thing in our laws which makes this wholesome and sav- 
ing doctrine of New York Equity, a necessary alien to our system? 
A comparative view of the New York statute “ of the custody and dis- 
position of the estates of idiots, lunatics, persons of unsound mind, 
and drunkards,” (1 Revised Stat. 813) and our Constitution and act 
of Assembly “ relating to lunatics and drunkards, (Pamph. Laws, 
1835-6, page 589,) will show such a conclusion not to be well found. 
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ed. Thus by the first section of the New York statute, the care and 
custody of lunatics. &c. is given to the Chancellor, who is to provide 
for their safe keeping and maintenance, and the maintenance of their 
families, and the education of their children out of their personal 
estate, and the rents and profits of their real estate. Our jurisdiction 
is derived from the Constitution ; and our act of Assembly gives the 
management of the real and personal estate of lunatics and drunk- 
ards to the committees appointed by us; and directs them from time 
to time to apply so much of the income thereof, as shall be necessary 
to the payment of their just debts and engagements, and their support, 
and that of their families, and for the education of their minor 
children. If such income is not adequate for these purposes, it autho- 
rizes the committees under the direction of this Court, to apply so 
much of the principal of the personal estate as may be necessary. 
Again, in New York, where the personal estate is inadequate to the 
payment of the debts of the lunatic, &c. the committee is to apply by 
petition to the Court for authority to mortgage, lease, or sell so much of 
the real estate as may be necessary for this purpose. Such petitioner 
is to set forth the amount of the estate real and personal, the applica- 
tion of the personal estate, and the debts and demands existing against 
the estate. Such petition is to be referred to a master to report 
upon it. Upon the confirmation of the report, an order to mortgage, 
sell, or lease is made, and the Court is authorized to require additional 
security from the committee making such sale, &c. 


Under our act, if the personal estate is not sufficient for the maintenance and payment of 
the debts of a lunatic, this Court is authorized to make, on the petition of the committee, 
an order for the sale or mortgage of such parts of his real estate as we shall deem expe- 
dient. Similar exhibits are to accompany such application; a similar reference may be 
made to an auditor to report upon the propriety of the proposed sale ; and similar security 
for the faithful application of the monies raised is to be required by the Court. It is, how- 
ever, a brieler process to point out the differences between the two systems, than the identi- 
ties. I speak now of differences and identities in reference to the immediate subject before 
us, for our act is a much more extended and more complete enactment in reference to 
lunatics than the New York statute. The difference between the two systems most 
essential, is that found in the 45th section of our act which directs that any writ for the com- 
mencement of an action against a person found lunatic, shall be served on the committee 
of the estate of such person, and that ‘‘ proceedings may be thereupon had in lise manner 
as if service had been made on the Uefendant being of sound mind.”’ Independent of this 
section, we could not have hesitated in adopting the principles of the New York Chancery, 
in the administration of the estates of lunatics and drunkards. Is this section to be con- 
strued as giving a creditor merely a right to have hisdemand ascertained at law; or does 
it give him when his claim is thus ascertained, the right to obtain by execution a priority 
over less urgent creditors, and to take from the care and guardianship of the Court, the 
whole or part of the lunatic’s estate, as one or the other may be required to satisfv such 
demand when it has passed into ajudgment? If the former construction is adopted, the 
whole system will work in harmony with abstract justice; ifthe latter, the functions of this 
Court in lunacy become nullified, and a flood of evils must rush in upon us, 

By the former construction we proclaim first, that all the assets equitable ang legal of a 
lunatic are in the first instance applicable to the payment of his just debts; and second, 
that any creditor where his demand is disputed, may litigate it at law, after due notice to 
the committee of the estate; and finally, when all claims against the lunatic are duly as- 
certained, they are to be paid wholly or rateably by the application of all his estate for this 
purpose, preference only to be given to such creditors as have specific or general liens on 
the estate created before the lunacy has been legally established. By recognizing the right 
of such creditor to issue execution on a judgment after inquisition found, and of levying such 
execution not only on the real estate of a lunatic, on which it may be a specific or general 
lien before such finding, but on the general personal estate of the lunatic; we produce 
restlts so disastrous, that no equitable tribunal should permit them to happen, unless 
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the necessary co sequents of positive law. ‘To declare the whole estate real and personal 
of a lunatic liable to the execution of the fir s! creditor who can obtain judgment against 


him, is to invoke a race for priority amo: g the creditors of one whose sufferings under 
the most afflicting of the visitations of God's providence, entitle him to the most kindly 
consideration ot his fellow man. It leaves the more humane creditor no alternative be- 
tween entering into the strugyle or losing his debt, where the estate of the lunatick is not 


fully adequate to meet the execution of each successive creditor who brings suit. It would 
m tluply litigation, by turning eve ry demand a gainst a lunatic’s estate into an action at 
law; where the dvubts or fears of creditors should induce them to make the effort for pri- 

ority, the costs and expenses of which, must of course be borne by the estate of the 
lunatic, and so far de »preciate the fund a for his support and that of his afflicted family, 
if any he has. It would render the guardian care of this Court over the estates of lunatics 
almost valuless, and would ne mr that grand element of equity, equality. If, on 
the contrary, should we adop: that construction of the 45th section of the act Re- 
lative to lunaties, wich gives a y person claiming to be the creditor of a lunatic the absolute 
right of having his claim ascertained by atrial by jury, and then leaves him as to the means 
of obtaining payment in the same position as all other creditors equally meritorious ; per- 
fect justice is done nae and unjust preference is given to none. ‘That such was the 
general policy of the Legislature, may be gathered from another part of the Act. I mean 
that part which provides for the case of lunatics not found such by inquisition, when in 
actual confinement. There, after certain proceedings provided by law have been had, such 
lunatics are to be discharged from confinement as imsolvent debtors, and any property 
they may have, is vested in Assignees, with like effect as if an ¢ assignment had been made 
by such lunatic when in sound mind, under the Insolvent Laws. ‘lhe property of such 
lunatic is distributable equally among his creditors. ‘lhe opinion therefore, that we 
have arrived at, favourable to the objectsof this petition, places the property of the luna- 
tic, found so by inquisition, in the same course of administration, as that prescribed by 
the Legislature, where the fact of lunacy has not been so ascertained. Nor does it leave 
the 45th section wholly inoperative, as might be at first supposed. It secures to the cre- 
ditor the absolute right of trying the validity of his claim by jury, if disputed ; in the form 
of an action ayainst the lunatic, with notice to his committee. ‘Where as, in the adminis- 
tration of lunacy by Courts of Chancery no suit can be brought against a lunatic, without 
first obtaining the permission of the Chancellor. (3 Paige 199.) And even if brought with- 
out such assent, and not arrested by injunction, a judgment Peerrtet in pursuance of it 
does not conclude the Chancellor's right of looking into the merits of the claim, who will 
still require the creditor to establish it in such manner as he may prescribe, before 
permitting him to participate in the assets of the lunatic. (3 Paige 399.) On the contrary, 
a suit brought against a lunatic and prosecuted bona fide to judgment, under the pro- 
visions of our act of Assemlly, would be conclusive on us as to the amount and merits of 
the plaintiff's demand. Considered in this point of view the 45th section of the Lunacy act, 
gives a valuable right to all creditors, viz. aright to atrial by the due course of the Com- 
mon Law, for the ascertainment of their claims against the lunatic. While if we give 
this section the effect invoked by this execution pla ntiff, we injure all the creditors for the 
benefit of one, by aiding him in obtaining a preference on a fund which should be the com- 
mon and equal fund of all. And this, too, while that fundis in the hands, not of the luna- 
tic, but of one whom Chanceller Aent calls the trustee of the creditors, and the agent of the 
Court. (2 Johns C, 402.) In the case of the death of the debtor, no creditor has the right 
to gain hid priority ove r others by speedy suit and execution. Why should this be per- 
mitted in the case of the estate of one who physically eixsts, but who mentally and morally 
is dead? All general principles of equal justice: all analogy drawn as well from the par- 
ticular law under considera‘ion as from the established principles of Pennsylvania jurispru- 
dence, are against such a result. 

On the whole case I am of opinion, that it is not competent for any creditor of a defen- 
dant found lunatic by due course of law, to issue and levy an execution on his personal 
property in the hands of the committee appoiuted by this court; but that the sole remedy 
of such creditor against the porsonal estate of a lunatic, found ‘such by inquisition, in or- 
der to obtain payment of his debts, is an application to this court, who will require the 

committee to raise the necessary funds from the lunatic’s estate for this purpose. It is 
unnecessary to express any opinion as to the rights of creditors, who have either special 
or general liens on the ena seb estate created while sane and previous to inquisition found. 
That the liens of such creditors are not affected by the proceedings in lunacy, is undoubt- 
ed, although perhaps a question may be raised in a proper case, how such creditor, after 
inquisition “found and committee appointed, i is to proceed to the enforcement of his liens. 
Accordng to the practice in lunacy, an injunction may issue on petition of the committee 
without Bill, (ex parte Halleck, 7 John. C. 24.) An injunction must therefore issue re- 
straining the further proceedings of the administratrix of Peter Hertzog under her exe- 
cution. 
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A trustee and executor, who had been land agent and receiver to his testator without set- 
tling accounts for several years, upon his death obtained from the ces/ui que trust and resi- 
duary legatee an agreement to continue him in the agency. and in case of removal without 
just cause, to allow him the same salary ; and also a deed granting to him part of the trust 
estates. ‘The agreement and the deed were prepared by the agent. who was an attorney, 
and executed by the principal and cestui que trust without legal advice; and the deed re- 
cited, untruly, that it was granted ‘* by last request of the tesiater, in c sideration of the 
agent’s services,’’ and also in fuli discharge of all accounts between them. The new 
agency terminated in a year and a half by muruai desire oi the parties; and afer a settles 
ment of accounts to the satisfaction of the principal's legal advisers, he executed a de 
approved by them confirming the former deed, and wrote letters susequently to the 
egent, claiming the benefit of the latter deed, and expressing his satisfaction at having given 
the estate.— 

Held (affirming the decree of the Court below dismissing a bill filed to set aside both 
deeds, and to take the executorship and other accounts) that although the deed of gift was 
voidable inits origin, and could not be sustained if it stood by itself and had been impeached 
in reasonable time, yet that the subsequent deliberate acts of the party impeaching il, as- 
sisted by his legal advisers, made it valid and binding on him. 

It is to be assumed that legal advisers, in discharge of their duty to their client, investie 
gate suspicious transactions, and satisfy themselves before they approve them that it is for 
the client’s benefit to confirm them. 

W here a transaction of a suspicious nature in is commencement can only be sustained by 
subsequent acts of confirmation, the party so sustaining it must pay his own costs of the 
investigation into the circumstances. 


The Lord Chancellor:—This case has occupied so much time in 
the discussion, and has been discussed at such intervals (during three 
days), that I have had opportunities, since it was first opened, of cares 
fully examining the whole of the proceedings and the evidence on 
each side. As the noble and learned Lord present (Lord Wynford,) 
concurs with me as to the course your Lordships ought to adopt, 
there is no advantage in taking any further time to consider the case, 

It is very important, considering the order that we shall have to 
propose to the House to make, and for the benefit of those who may 
not be conversant with the pleadings in Courts of Equity,—as the 
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bar of Ireland are represented as not being,* I believe without any 
foundation, for I see no ground to suppose that the rules of Courts 
of Equity are not attended to there with great fidelity ; I believe 
that the decisions of this House and the rules of Courts of Equity 
regulate their proceedings ;—but it is very important that all parties 
should have their attention called to the various parts of the case, 
that there may be no misunderstanding as to the grounds upon which 
this House proceeds in atlirming the judgment of the Court below. 

The transactions of 1829 are transactions which I cannot hesitate 
for a moment to say were highly suspicious, at least, and such as, 
without much more explanation of them than has been aflorded by 
the evidence in this case, could not possibly be supported by a Court 
of Equity, if complaint had been made before any acts of confirma- 
tion had taken place. We find that on the 14th of April 1829, the 
original proprietor of this property died, and we find that so early as 
the 16th it is stated that a conversation took place in which the 
plaintiff (the Appellant) stated that he had determined to part with 
the estate in the way in which he afterwards did. But as early as 
the 18th, four days only afier the death of the testator, we find a 
deed executed by which an estate, part of the property left to the 
plaintiff, is conveyed over to Mr. Devereux, who had been the agent, 
and who represented that he had also been the confidential law 
adviser of the testator. We find that that deed conveyed this estate 
in discharge of all accounts which had been pending between the 
testator and himself. Now the objections to that transaction are 
very obviouse: in the first place, the great haste with which it was 
done and the relative situation of the parties, the one the manager of 
the property, perfectly conversant therefore with all circumstances 
connected with it, and who procures this conveyance to himself; 
which professes to be a settlement of all accounts, although it was 
perfectly impossible, from the nature of the case and from the cir- 
cumstances that took place, that there could have been any examina- 
tion of those accounts. Then there is another fact, not brought out 
very distinctly in the evidence, but, as far as the evidence applies to 
it, giving rise to a strong suspicion of influence of a very improper 
nature exercised by Devereux over the plaintiff at that time ; namely, 
the supposed possession of a secret by which, according to the 
representations of the witnesses, he thought he had the power of de- 
priving the plaintiff of all his estates ; some secret with regard to the 
title which, if revealed, would show that the plaintiff had no title. 
Now if that secret really existed, and was used for the purpose of 
obtaining the conveyance of the estate, it would be as gross a fraud 
and as violent a breach of duty on the part of the agent, Devereuz, 
as any thing that can possibly be stated. 

The case upon this point stands in a very singular position, and 
the evidence is of a very extraordinary character. There is no 
evidence of such a representation having been held out to the plain- 





* In this and other appeals from Ireland, argued about the same time, observations 
were made at the bar on the alleged want of precision in equity pleadings there. 
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tiff. The evidence is of a speech having been made by this agent 
at a meeting of the tenants and inhabitants of the estates, upon the 
plaintiff’s taking possession after the death of the testator. The 
agent is represented as having there stated publicly that he was in 
possession of a secret, that the heir-at-law would not succeed—who 
evidently had been making some inquiries, probably with a view of 
making some claim—the agent is represented as having stated pub- 
licly that he was in possession of a secret by which the plaintiff’s 
title might be defeated, but that that secret he would keep to himself; 
and that as he was so fortunate as to succeed in all contests in which 
he was engaged, no danger could arise to the plaintiff. ‘Two wit- 
nesses speak to having heard the speech delivered, and another wit- 
ness speaks to similar expressions having been used at different 
times. 1 do not see what possible motive there could be—none has 
been suggested at the bar, and I am unable to suggest to myself any 
possible motive for that declaration. If, ineed, there was no founda- 
tion for it, of course, in addition to the objection of its being a false- 
hood, it was a gratuitous slur upon the title of the agent’s employer ; 
because, if there was no objection known to him to the plaintiff’s 
title, one cannot conceive any thing more absurd, or more injurious to 
the plaintiff’s interest, than his agent proclaiming that there was an 
objection, although nobody was likely to find it out. On the other 
hand, if he was possessed of the secret and nobody else knew it, one 
cannot conceive any folly greater than to say at a meeting of five 
hundred persons that there was an objection to the title, leaving all 
those persons to find it out; an objection which might probably be- 
come known to those who might be affected, one way or another, by 
the failure of the plaintiff’s title. However there is no distinct evi- 
dence of this having been used as a means of obtaining the deed, 
though there are strong suspicions that it might have been. 

Now all these circumstances, although not amounting to positive 
proof of fraud, yet are so full of suspicion, that considering the situ- 
ation in which the parties stood towards each other, considering the 
haste with which the deed was prepared and executed, and con- 
sidering whet was stated to have passed, I think, if the transactions 
had been complained of within a reasonable time, no Court of 
Equity could have hesitated in setting aside these transactions, unless 
a very different explanation had been given of them than that which 
has been afforded in this suit. But, however, it must be observed 
that there is no positive evidence of fraud, no distinct evidence of 
misrepresentation or of influence used by the possession of the secret, 
although there is very strong suspicion that each of these acts might 
have been brought to bear as means of obtaining the deed in question. 
All those facts, however, were of course known or might have been 
known to the plaintiff himself, and that, which appears extremely 
suspicious upon the face of the transactions as they stand, might 
have been capable of explanation, or there might have been a know- 
ledge of circumstances which would lead those who were acquainted 








148 CASE IN THE HOUSE OF LORDS. 


with all the facts, to a different conclusion from that to which they 
might have been led by the mere circumstances of suspicion to which 
I have alluded. For instance, the plaintiff must have known 
whether the supposed secret as to his title was or was not used as a 
means by which the deed of 1829 was obtained. He knew or had 
the means of knowing, or those whom he employed had the means of 
knowing, what was the state of the account between the father and 
Mr. Devereuc; and if they did not think proper to use those means 
in their power, those that sufler by their negligence ought not to be 
heard to complain. 

The subsequent transactions are of a character which seem to me 
to render it perfectly !mpossible fur a Court of Equity to open the 
transaction of 1829, if there be such a doctrine in a Court of Equity 
as that confirmation will make that valid which in its origin was 
voidable, though not void, upon grounds for equitable interference. 
This deed executed in 1829, operates beyond all doubt, as long as it 
stands, as a conclusive settlement of accounts. Whether those ac- 
counts were investigated or not, is not material for the purpose, 
because the deed, so long as it stands, is a conclusion of all question 
of account anterior to the death of the father. Such are the terms 
of it. It appears that so early as the month of October 1830,— 
whether upon the application of the plaintiff or whether by desire of 
the defendant, is matter of some doubt upon the evidence,—there 
was a negotiation going on between the defendant and the then soli- 
citors of the plaintitl. The plaintiff was then represented by Messrs. 
Montgomery & Aiken; Mr. Maher, being the partner of the de- 
fendant, was the party negotiating on his part, and Montgomery & 
Aiken were the parties negotia‘ing on the part of the plaintiff. It 
appears that this was not done in haste. There was ample oppor- 
tunity afforded of making inquiry into all the circumstances that 
were material to be inquired into as to the transaction of 1829. It 
appears that the negotiation commenced on the 5th of October 1830, 
and the first object was an investigation of the accounts between the 
defen ‘ant and the plaintiff. In the first instance it does not appear 
that the inquiry was confined to accounts subsequent to the death of 
the father. There was a general inquiry how matters stood between 
the plaintiff and the defendant; and it is also to be observed that in- 
asmuch as the plaintiff was residuary legatee of the testator, any item 
of account as between the defendant and the testator would be im- 
material in a final settlement of accounts between the defendant and 
the plaintiff, because whatever the defendant owed to the estate of 
the testator would under the circumstances that have taken place, 
namely, the plaintiff being residuary legatee of the testator, be an 
item of account between the plaintiff and the defendant. 

Now Mr. Maher tells us that in the month of October 1830, he, on 
behalf of the defendant, and Messrs. Montgomery & Aiken on the part 
of the plaintiff, came to this investigation of the accounts; and the 
letters, which are extremely important, of the 13th of October and 
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the 12th of November 1830, which have been relied upon in the ar- 
gument on behalf of the Appellant, appear to me to be extremely 
important evidence on behalf of the Respondent. Before these is a 
letter of the 11th of October, signed Samuel liken, one of the parties 
acting for the plaintifl. He says that Mr. Maher, the person acting 
on behalf of the defendant, * had not been able to come to any con- 
clusion with respect to the accounts.” ‘These, no doubt, are the 
accounts between the plaintiff and the defendant. That leaves it 
ambiguous, except that the accounts had been the subject of discus- 
sion between .Jiken and Maher. Then on the 12th of October, the 
same person writes to the defendant himself a letter, in which, after 
alluding to another matter with regard to a mortgage, he says, 
“ Bring up with you the conveyance of the Coo/drina estate, in which 
it is said is embodied a general release as between you and the pre- 
sent Mr. De Montmorency. I pray of you by no means to omit 
bringing up this deed, and, in a word, all such other deeds, papers 
and documents as relate to the accounts, which I think (as I here- 
tofore mentioned) may be yet amicably and happily settled, on which 
occasion my honourable, honest, and kind offers shall not be want- 
ing.” Now that of course, must have been done. ‘There is no evi- 
dence of its being done, but he asks for information, and we must 
assume that the deeds relating to the Cooldrina estate were produced, 
which it had become material in the investigation of the accounts 
between the plaintiff and the defendant should be brought up, in order 
that Mr. ‘liken, acting on behalf of the plaintiff, might see how far 
it was materal in that settlement of accounts which he was making 
on behalf of the plaintiff, and which settlement of accounts neces- 
sarily depended upon the state of the accounts between the defendant 
and the estate of the plaintiff’s father. This, therefore, proves that 
the attention of the legal advisers of the plaintiff was distinctly called 
to that deed, which deed is material for the present purpose, as it 
operates as a settlement of accounts up to the death of the father. 

[t appears from the evidence of Mr. Montgomery, that the accounts 
subsequently investigated were confined to the transactions after the 
death of the father. It naturally would be so, unless those who were 
then advising the plaintiff thought that there was a case for setting 
aside the transaction of 1829, because, from the fact of the trans- 
action of 1829, barring all inquiry as to the antecedent accounts, if 
they had thought there was a case in which it was the interest of 
their client to open the accounts antecedent to 1829, then was the time 
when it was their bounden duty to inquire into the transaction of 1829; 
and if they thought there was any case which justified them in ad- 
vising the plaintiff to question those transactions, that was the period 
when proceedings ought to have been instituted for carrying that 
object into effect. Instead of which, being furnished with a deed 
that closed the transactions up to the death of the plaintiff’s father, 
his legal advisers, with full knowledge of that deed, proceed to in- 
vestigate the accounts subsequent to the death of the father, making 
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no inquiry as far as appears, as to the antecedent accounts as between 
the plaintiff and the defendant. It cannot be supposed that they 
were so negligent of their duty, or so inattentive to the interests of 
their client, that they did not inform themselves what was the history 
of that transaction, and what was the nature of those accounts. It 
was their bounden duty to do so, and we must presume that they did 
so. It is due to professional men to suppose that they did attend to 
the interests of their client, and that they satisfied themselves that 
what they were doing for their client was what it was for his interest 
to do. 
(To be continued.) 


The following Letter from the Hon. Tuomas S. Bett, of 
the 15th Judicial District, to the Governor, has been re- 
ceived for publication. As it enters into the examination 
of a question of no little nicety, and pertains to a subject 
which is one of great importance from the interest it has 
excited, and still continues to excite, in the community, 
we trust that these considerations, tomether with the able 
manner in which Judge Bell has acquitted himself in this 
production, will secure it a favourable reception with our 
subscribers. 


West Cuester, Nov. Ist, 1842. 


Dear Sir,—Y esterday was presented to me your requisition, under 
the great seal of the Commonwealth, directed to me as President 
Judge of the 15th Judicial District, and to the other Judges and Jus- 
tices of the Peace of the Commonwealth, reciting that you have been 
informed by the Governor of Maryland, “that a certain Henry 
Jackson stands indicted in the State of Maryland, for having aided 
certain negroes named Junta Stephenson, George W. Stephenson, 
Aaron R. Stephenson, Charles H. er ami and Mary H. Stephen- 
son, to run away from a certain Stephen Harland, their ‘lawful owner, 
they being his proper slaves, which said act of the said Henry 
Jackson is a crime, punishable as such by the laws of Maryland ; 
and requesting that the said Jackson might be arrested and delivered 
up to Henry M‘Cullough, agent on the part of the State of Mary- 
land, as a fugitive from justice, to be removed for trial to the said 
State of Maryland, agreeably to the Constitution of the United States 
and act of Congress of the 12th of February 1793 ;” and authorizing 
and requiring me, as President Judge, “ to issue a warrant, in due 
form of law, for apprehending and securing the said Henry Jackson, 
and when secured, to cause him to be delivered up to the said Henry 
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M‘Cullough, agent as aforesaid, to the intent that he may be removed 
from this State into the State of Maryland, having jurisdiction of his 
crime.”” As 1 declined to comply with this requisition to issue a 
warrant for the arrest of the fugitive, the deference due to the call of 
the Chief Executive oilicer of the Commonwealth, as well as the 
feeling of respect and esteem I entertain for you, personally, seem to 
call for a short statement of the reasons which governed my decision. 
Perhaps this course is more imperatively suggested by what I am 
bound to suppose is the fact, that your requisition on the judicial 
otlicers of the Commonwealth, was issued in conformity with the 
usage and practice that has obtained in this State, under the Federal 
Constitution and the act of 1793. ‘The prevalence of such a practice, 
would, prima facie, inculcate the impression that it is correctly 
founded, and I have therefore, not admitted a contrary opinion with- 
out some reflection and examinaion. Prior to the American Revo- 
lution, a criminal flying from one English Colony into another, found 
no protection, but was arrested by the authorities of the territory 
into which he fled, and delivered up for trial within the jurisdiction 
where the offence was committed, and this, because the several Co- 
lonies formed but parts of the same empire, under a common sove- 
reign, and therefore presented no opportunities for the conflict of the 
right and duties of independent sovereigns. ‘This too, was the case 
in respect to fugitive slaves. But according to the better opinion,* 
this reciprocal right of demand and duty of delivery was determined 
when the Colonies ceased to be members of the British Empire, and 
assumed in respect to each other,as well as to the rest of the world, 
the attitude and attributes of independent States. The delivery of 
fugitives from justice, as well as from personal labour and service, 
then rested solely in comity, leaving it optional with each State to 
recognize or to deny the claim of the others, as best suited its ideas 
of justice and propriety. ‘To remedy this inconvenience which, from 
the intimate relations and connection established between the several 
States, by the Articles of Confederation, might be productive of great 
injury; that instrument provided for the arrest and delivery of any 
person charged with treason, felony or other high misdemeanor, in 
any State on fleeing to another upon demand of the Governor or 

“xecutive power of the State from which he fled, to be removed to the 
State having jurisdiction of his offence. ‘This provision, with some 
verbal alteration, is copied into and made part of the Constitution of 
1787, when also it was, for the first time, made a part of the Federa- 
tive compact, that fugitives from service or labour, should be delivered 
upon the claim of the party, to whom such service or labour was 
due. These constitutional provisions covered the whole ground so 
far as the establishment of a principle founding a right and imposing 
a duty was involved, but, as is clearly shown by the « opinion of all the 
Judges of the Supreme Court of the United States in the case of 


* See the argument of C. J. Tilghman, in delivering the opinion ying Supreme Court, 
in Commonwealth, at the instance of Short & Deacon, 10S. & R. 
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Prigg vs. Commonwealth of ~ Pennsylvania, recently decided, they 
could not operate, solely, pr oprio vigore, but required legislation to 
point out the mode of obtaining the object of the Constitution. In 
delivering the opinion of the Court, Mr. Justice Story says, “ In re- 
spect to fugitives from justice, the Constitution although it expressly 
provides that the demand shall be made by the Exec utive authority 
of the State from which the fugitive has fled, is silent as to the party 
on whom the demand is to be made, and as to the mode in which it 
shall be made. ‘This very silence occasioned embarrassments, in 
enforcing the right and duty at an early period after the adoption of 
the Constitution, and produced a hesitation, on the part of the Exe- 
cutive authority of Virginia, to deliver up a fugitive from justice, 
upon the demand of the Executive of Pennsylvania in the year 1791, 
and as we historically know from the Message of President Wash- 
ington, and the public documents of that period, it was the immedi- 
ate cause of the passing of the act of 1793, which designated the 
person (the State Executive) upon whom the demand should be made, 
and the mode and proofs upon which it should be made.” a re- 
currence to these historical documents referred to by Judge Story, it 
will be found that within e years after the organization of the Go- 
vernment, the Executive Vi irginia, hesitating to comply with a 
demand made by the ~ see of Pennsylvania for the delivery of 
three persons indicted in the latter State, for kidnapping a negro; 
required the opinion of the Attorney General of Virginia, on the 
subject matter, and that he, in an opinion prepared with much care, 
advised against the demand, upon the ground among others, that 
there was no method prescribed for carrying the constitutional in- 
junction into eflect. He observed, «If the delivery and removal in 
question ean be effected, it must be under the authority only of the 
Constitution of the United States. By that the delivery is required 
and the removal authorized. But the manner in which either shall 
be effected is not prescribed.” “The demand cannot be complied 
with by the Governor of Vi irginia, without some additional provision 
of law to enable him to do so.’ This difficulty, as already observed, 
produced the act of 1793, which providing, first, for the delivery of 
fesitives from justice, enacts that whenever the Executive autho- 
rity of any State in the Union, &c. shall demand any person as a 
fugitive from justice, of the Executive authority of any such State 
or Territory to which such person shall have fled, and shall moreover 
produce the copy of an indictment found, or an affidavit made, 
before a Magistrate of any State or Territory, charging the person 
so demanded, with having committed treason, felony, or ‘other crime, 
certified as authentic by the Governor or Chief Magistrate of the 
State or Territory from whence the person so charged fled ; it shall- 
be the duty of the Executive authority of the State or Territory to 
which such person shall have fled, to cause him or her to be arrested 
and secured, and notice of the arrest to be given to the Executive 
authority making such demand, &c. This statute comprehends all 
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that legislative action has produced on the subject. Whether, as it 
would seem from the opinion of a majority of the Supreme Court of 
the United States in Prigg vs. Pennsylvania, on the kindred subject of 
fugitive slaves; the right to legislate in reference to it, belongs ex- 
clusively to Congress or is shared by the States for the purpose of 
giving it effect, it is not, now, necessary to consider, for the Legis- 
lature of this State has assumed no right over it. Our statute 
book contains no law investing any State officer, executive, or judi- 
cial, with any authority in respect to it, and consequently the mode 
in which the constitutional principle is to be executed, in practice is 
found only, so far as Pennysylvania is concerned, in the statute of 
Congress. It is immaterial, too, whether we adopt the majority opi- 
nion I have just referred to, that Congress cannot communicate the 
exercise of judicial power to any person who does not hold the com- 
mission of the General Government, and that therefore, an attempt 
to cast on a State judicial functionary a judicial duty, as was done 
by the statute in the case of fugitive slaves, imposes no obligation on 
such functionary, or prefer that of Mr. Justice M‘Lean in the same 
case, that “although as a general principle, Congress cannot impose 
duties on a State officer, yet in the case of fugitives from labour and 
from justice they have the power to do so ;” for Congress has never, 
in regard to fugitives from justice, required or attempted to require 
any action at the hands of State Judges or other judicial magistrates. 
The act of 1793 is, then our only guide in ascertaining, not only 
who is to execute the requisition of the Executive authority of a 
State or Territory, but the mode in which it is to be executed. By 
it the demand is to be addressed to the Executive of the State to 
which the accused has fled, to him is to be produced the statutory 
evidence of the accusation, and then he is to cause the fleeing person 
to be arrested and secured for the purpose of delivery to an agent of 
the State making the demand. But by what means is this arrest to 
be effected? Certainly not, in my opinion, by virtue of a warrant 
to be issued by a Judge or Justice of the Peace. It has been seen 
that the section of the act of Congress now under consideration, 
confers no power on, and asks the discharge of no duty from Judges 
and Justices. They can derive no right to act, then, from the statute. 
To say that they have authority or are bound to act on the behest of 
the Governor, without more, is to assert that the judicial branch of the 
Government is subordinate to the executive, for upon no other prin- 
ciple can it be held that such a command confers a jurisdiction not 
before enjoyed. There is, undoubtedly, one mode in which the judi- 
ciary may come in aid of the Executive, in giving effect to the 
constitutional provision, but this is a mode altogether independent of 
a demand made under the act of Congress by one Governor upon 
another. A Judge and Justice of the Peace, has by the Common 
law, not only the power, but is bound to issue process for the arrest 
and detention of offenders, coming within their territorial jurisdiction, 
charged with the commission of crime within the Commonwealth. 


20 
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So too, as was said by the late C. J. Tilghman, in the case of the 
Commonwealth vs. Deacon, already cite sd, “‘ when the Executive has 
been in the habit of delivering up fugitives, or is obliged by treaty, 
the magistrates may issue warrants of arrest, of (heir own accord, 
(on proper evidence,) in order the more efiectually to accomplish the 
intent of the Government, by preventing the escape of the criminal. 
On this principle we arrest offenders, who have fled from one of the 
United States to another ; even before a demand has been made by 
the Executive of the State from which they fled.” But this action is 
not under the act of Congress. It proceeds from the volition of the 
magistrate uninfluenced by the command or direction cf another. 
Unlike a Governor giving eliect to a demand made by another Go- 
vernor, the Judicial Magistrate in Pennsylvania, looks to the Con- 
stitution and laws of the State, as limiting his authority, and under 
the 8th section of the 9th article of the Constitution, requires that 
probable cause shall be shewn, supported by oath or affirmation, 
before he issues a warrant to seize any person. The cause of Conner 
vs. Commonwealth, (3 Bin. R. 38,) shews the kind of proof to be 
necessary in all cases. If any exceptions exist they have not yet 
been declared, and certs uinly a command or request emanating from 
the Governor, though mue -h re spect is due to him, cannot be deemed 
as equivalent. Founded on this distinction there is another important 
difference between the Executive, acting under a requisition made in 
pursuance of the statute of Congress, and a Judge who issues a war- 
rant for the arrest of a fugitive criminal. In the first case, if that 
officer be satisfied that the crime charged is within the meaning of 
the constitutional provision, he is bound to arrest and deliver up the 
accused. No latitude for deliberation or decision as to the guilt 
or innocence of the party, is allowed him ; being a merely ministerial 
officer, as to this, he is, I conceive, simply to act, not to deliberate. 
But from the nature of his office, as well as by the requirement of 
positive laws, the Judge is to inquire, to investigate, and decide upon 
proofs of probable cause, before he commits or detains the accused 
for further trial. This right, nay duty, is entirely incompatible with 
the act of Congress which, it appears to me, excludes all right of 
inquiry, and shows how incongruous is the employment of a judicial 
officer as a mere instrument, in the discharge of what is strictly an 
executive function. But when a fugitive has been regularly com- 
mitted, he ought to be held subject to the demand of the Executive 
for his delivery over to the agent appointed by the State from whence 
he escaped. 

If then the Executive Magistrate upon whom a demand is made, 
cannot call in the judicial officers of the State to inte erpose for the 
arrest of the fugitive, how is he to proceed? This question, I think, 
admits of easy answer. ‘The executive power under the Federal 
Constitution and statute, is certainly competent to the agency created. 
He is to cause the fugitive to be arrested and secured. The right to 
cause the arrest to be made of his own motion, is a necessary means 
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to accomplish the end proposed. For this purpose he needs not to 
call in the aid of an independent power to command the execution 
of his will, for whatever is necessary to the enjoyment of a right or 
the execution of a duty belongs to it by irresistible implication. To 
whom is his command to be directed? Pershaps in each case he 
might appoint a special agent, but in ordinary cases the Sheriff of 
the County in which the criminal is supposed to be commorant, 
would, I think, be the proper oflicer, as the executive of the law and 
the conservator of the peace within his bailiwick. This is, I under- 
stand, the practice in the neighbouring States of Delaware and 
Maryland, and perhaps others, and this appears to me to be the 
correct one. 

There may be another view of this subject, and if so, in the event 
of a similar requisition being again directed to me, I should be happy 
to be put in possession of your opinions or those of the Attorney 
General in relation to it. Perhaps I have consumed more time than 
was necessary in laying mine before you, but as the question pre- 
sented is one of importance, and it may be, admits of variety of 
opinion, I have thought this due to your Excellency and myself. 

I am with great respect and esteem, 
Your obedient servant, 


THOMAS 8. BELL. 
His Excellency Davin R. Porter. 





IN THE MATTER OF THE ESTATE OF HUGG & BELL. 


W. H. S. ) Court of Common Pleas for the County of Philadelphia. 
US. Attachment against defendant, to compel the payment 
D. B. L. of moneys due to the said Estate, by him as Assignee. 


An Attachment against an Assignee under an Assignment for the benefit of creditors, 
to compel the payment of moneys found due by him to the Estate, isnot within the act of 
July 12th, 1842, abolishing Imprisonment for Debt. And that upon such Attachment, 
the Assignee can be taken in custody. 


In this case the defendant had been the Assignee to the above 
estate. He was subsequently removed by the Court, and the plain- 
tiff appointed in his place. A citation had issued against defendant 
to settle his accounts, and an auditor appointed subsequently to ad- 
just the same. ‘he auditor reported a certain amount in the hands 
of defendant, due and unpaid to the said estate. The report was 
confirmed absolutely by the Court after discussing exceptions to the 
same. And upon a rule afterwards taken upon defendant, to show 
cause why he should not pay over to the plaintiff the sum reported 
to be in his hands, the Court made the same absolute, and in pur- 
suance thereof made a decree for the payment of the said sum. 
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Upon this decree and to enforce the same, an Attachment issued 
against the defendant. 

A rule to show cause was taken, why the Attachment should not 
be set aside, upon the ground that the defendant was exempt from 
imprisonment by the act of July 12th, 1842, abolishing Imprisonment 
for Debt. And after a full argument by counsel upon the points in- 
volved in the case. 

Kine, President, gave the opinion of the Court. That this case 
was not affected by the act to abolish Imprisonment for Debt, passed 
July 12th, 1842. That the decree upon which this Attachment issued, 
was not one of the class designated in the act as founded upon con- 
tract express or implied. That the term contract, used in the act, 
was such as was employed in its popular acceptation, and not in its 
strict legal sense. That this case, however, was not embraced in 
the class of excepted cases in said act, viz. in proceedings as for 
contempt, (in regard to which it is provided, that the remedies shall 
remain as heretofore,) as the proceedings thus referred to, were those 
only by which a Court of Equity operates upon the conscience of the 
party, and compels the performance of a specific act—as a decree 
for a specific performance—cancellation of instruments, or breaches 
of injunctions. But wherever the decree is for the payment of money 
founded upon a contract, then the defendant cannot be taken in exe- 
cution either by process in Equity or at Common law. 





QUESTION. 


If a wife make advances out of her separate property to 
her husband, upon an hypothecation of his personal 
estate, can she in equity hold the same as against his 
creditors. 


Orinion.—At Common Law the existence of the wife is so com- 
pletely merged in that of the husband, that there can be no valid 
contract between them. The personality of the wife becomes com- 
pletely subject to his power, and her legal capacity to do any act is 
atanend. She ceases to be sui juris. 

The first Lord High Chancellors of England were Ecclesiastics: 
no lawyer having sat in the Court of Chancery from 1373 to 1530, 
when Sir Thomas More was promoted to the custody of the Great 
Seal, and even from that period to 1592, it was frequently held by 
Churchmen, and also once since, in the interval from 1621 to 1625. 
(3 Bl. Com. 54). With the proceedings of the Civil with which they 
were better acquainted than the Common Law, they introduced and 
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established as the law of the Court, many of its principles and 
grounds. Hence they carly affirmed the validity of provisions se- 
curing a separate estate to the wife, enforced them as trusts pecu- 
liarly within their cognizance and recognized the wife as a feme sole, 
so far as concerned this her separate estate. On the established 
principle of never allowing a trust to fail of its destined purpose for 
want of a trustee, they held the husband himself liable as such, when 
trust property of the wife came into his possession. It seems now to 
be the settled doctrine of Courts of Equity, that a wife may contract 
with her husband even by parole, after marriage, for a transfer of 
property from him to her, or to trustees for her, provided it be bona 
fide and for a valuable consideration. Lady Arundil v. Phipps, 10 
‘Ves. 139. 145; Bullard v. Briggs,7 Pick. 533; Garlick v. Strong, 3 
Paige, Ch. R. 440. 

In Pennsylvania, our system has always been a mixed one of law 
and equity. As far as it could be done by the unwieldy process of the 
Common Law Courts the principles of equity have been adopted and 
carried out. 

In the case of Jamison et al v. Brady & ux. (6 S. & R. 466,) a 
bequest was made to a married woman in the following terms “ I 
give to Martha Brady $2000 for her own use.”’ The Court held this 
to be tantamount to a bequest to her separate use, and rely for that 
purpose on the English Chancery cases. The Chief Justice, who 
delivered the opinion of the Court, said: “'t was once doubted 
whether a legacy given immediately to a wife without the interven- 
tion of a trustee were not subject to the disposition of the husband. 
Lord Cowper expressed his doubts on this point in Harvey v. Harvey, 
1 P. Wms. 125. But the question was settled in the case of Bennet 
v. Davis, 2 P. Wms. 316, where land having been devised to the 
wife, for her separate use, it was decreed that the husband should 
join in a conveyance to a trustee for the separate use of the wife. 
And at the present day it is held as settled law in Chancery that a 
husband may be considered as a trustee for the separate use of his 
wife. In this State where there is no Court of Chancery, no decree 
can be made for the husband to convey to a trustee. Nevertheless, 
it is his duty to do so; and if he does not, the Courts at law will 
consider him a trustee, and the wife will have all the benficial effects 
flowing from that consideration.” 

In Towers v. Hagner, 3 Whart. 48, it was accordingly decided 
coming nearer down to the immediate question, that a married 
woman having a separate estate, may lend the income of it, if at her 
disposal, as well to her husband as to any other person. If a wife 
is thus far recognized as a feme sole, and can thus by a voluntary 
act become a creditor of her husband, there is certainly no reason 
why she cannot become the pledgee of personal property as col- 
lateral security for its repayment. Provided the transaction were 
bona fide, and no doubt all such cases would require a thorough in- 
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vestigation and entire satisfaction on this point, the principles of the 
decided cases do not require any other change of possession than 
such as the nature of the case admits. And it has been expressly 
held in England in Arundel v. Phipps, 10 Ves. 150, where a wife 
had purch: ised plate of her husband and left it in his possession, that 
the transaction w:s valic as against creditors. 

The Connecticut case of Dibble v. Hutton, 1 Day’s cases, 221, 
cited and relied on in the argument, was a petition by the wife 
against the Executor of the husband, setting forth that they were 
tenants in common of a piece of land—that upon her agreeing to join 
him in a conveyance of it, he promised to pay her the purchase 
money of her share, and to lodge with her sufficient security for 
the performance of his engagement. He actually did deliver to 
her the promissory note of the purchaser for her proportion of the 
price, which she kept in a drawer until his death. The estate 
of the husband, however, was solvent. In delivering their opi- 
nion, the Court after stating the Common Law doctrine between 
husband and wife, admits that these doctrines “have been qua- 
lified and modified in the Courts of Chancery in England, in 
such manner as to recognize the wife’s right and competency to 
have personal estate to her separate use, and the validity of cer- 
tain contracts between husband and wife.’”’ They affirm, how- 
ever, “ that the doctrine of the wife’s separate personal estate little 
more than a century past, since the emigration of our ancestors into 
this country, first insinuated itself into practice,” and they conclude 
that, “at the time of the emigration of our ancestors from England, 
the principles of the Common Law on this subject were in full force, 
unqualified by the modifications of the Court of Chancery, they 
have since been received and applied in their unqualified sense, both 
in our Courts of law and Chancery.” It is evident that this is pe- 
culiar to Connecticut, as our Pennsylvania Courts have repeatedly 
recognized the English Chancery modifications of the strict Common 
Law of husband and wife, it evidently confirms rather than inva- 
lidates the view taken of the question. 











We publish the following opinion at the request of a friend 
and subscriber. 
The opinion of the Hon. James Mavison Porter, upon certain Tax 
Titles, in his Charge to the Jury in the Case of Powell v. Bar- 
rington. 


Joun Hare Power, to the use of ) 


Ricnuarp WILLING, \ In the Court of Common Pleas of Schuylkill 
vs. { County. 
Cuarces Barnincton, Jr. J 


Charge of the Court, October 24, 183 


This cause is one of importance in amount, and deserves your 
careful and attentive consideration. The plaintiff’s claim is pro- 
secuted by writ of scire facias on a mortgage given by the defendant 
to John Hare Powel upon the 26th day of May, 1830, to secure the 
payment of two bonds executed by defendant to Mr. Powel, of the 
same date, each in the penalty of forty-one thousand one hundred 
and sixty-two dollars and fifty cents, the one conditioned for the 
payment of twenty thousand five hundred and eighty-one dollars 
and twenty-five cents, on the 6th day of May, 1831, with interest 
from the 6th day of May, 1830: and the other for the payment of 
the like sum on the 6th day of May, 1832, with interest from the 
same time, such interest to be paid annually. So that the plaintiff’s 
claim is to have execution for the sum of $41,162 50, with interest 
from the 6th of May, 1830, to be levied of the lands described in the 
mortgage, consisting of ten tracts of land situated on the waters of 
Catawissa Creek, lying partly in Schuylkill and partly in Luzerne 
County, and containing in all 88772 acres and allowance. 

The defendant does not by his plea deny the execution of the 
bonds and mortgage, nor that he bound himself to pay the money 
according to the plaintiff” s allegation. But under his plea and notice 
he has laid before you a defence which he says under the laws of 
Pennsylvania shows, that, ex equo et bono, (in equity and good con- 
science) he ought not to be compelled to pay the amount demanded; 
and it is this defence, thus set up, that forms the subject for your 
consideration and decision. 

It appears that the mortgage in question was given to secure part 
of the consideration money for the ten tracts of land described in 
it, the title to which was vested in Richard Willing as trustee for 
certain persons, abroad, for whom Mr. Powel was agent, and that 
in pursuance of a contract made between Mr. Powel and the de- 
fendant, Mr. Willing by deed dated the 6th of May, 1830, conveyed 
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the ten tracts of land to Mr. Barrington the defendant. In pur- 
suance of a power reserved in the contract, Mr. Powel elected to 
take three of the tracts containing 1200 acres, to wit: those sur- 
veyed on warrants in the names of Henry ‘Toland, John Cook and John 
Price, at the average price per acre agreed tor the whole, amounting 
to $18,000, and on the 25th May, 18: 30, Mr. Barrington and his wife 
conveyed those tracts to Mr. Powel in fee, with special warranty. 


(To be continued.) 
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What a country ours is for talk! One would think that there was 
something in our atmosphere, or institutions, or education, par- 
ticularly tending to make people fond of listening to themselves. In 
Congress, our great men make speeches by the hour. Are a col- 
lection of people asembled at a funeral and in the house of the dead, 
still do they talk, talk, talk, until the very corpse passes them in the 
hall. In our churches, it is too often the same; in our Court- 
rooms although the Judge, with his officers is doing all in his power 
to produce silence; and so also in our public libraries, which are 
intended for general study and reading, and which are kept up by 
general subscription. To the daily habit of several persons who 
frequent the Law Library of the Philadelphia Bar this remak is par- 
ticularly applicable. This note is made as a hint to those persons. 
That library is the property of a chartered association. It is in- 
tended for private study; it is under strict rules, it has an able and 
accomplished superintendant, who has been the means of bringing it 
to a state of order admirably suited to its objects. Silence in the 
reading-room is one of the laws of the Library. There are large 
boards hanging up on the walls with “ si/ence”’ written on them,and yet 
there are certain eminent men who seem to take infinite pleasure in 
coming into the reading-room while members of the bar are quietly 
engaged in study, and disturbing all silence and thought, by their 
loud and empty gabble. It is nothing but gabble, intrusive, unmean- 
ing, offensive. One of these eminent men was heard the other day 
to laugh at the rule requiring silence, and to say that it was only 
meant for those who could not talk! Mr. Editor of the Law Journal, 
I pray you to have an eye to this subject; let a word to the wise be 
sufficient, or more anon. 


AN OBSERVER. 
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(Continued from page 150.) 


In the subsequent history of these transactions, Mr. Montgomery 
acting for the plaintiff goes on, and a laborious investigation of the 
subsejuent accounts takes place. Ile then tells us that finding this 
extremely troublesome, and that it would occupy a considerable 
time, he sa'd, “If you strike off 5007. from the account, that will 
leave 2,700/. due from the plaintiff to Mr. Devereux; that shall be 
taken as the final balance.” ‘That is accepted, and I assume, as 
there is nothing else to which it could refer, that that is the proposal 
referred to in a letter written by Mr. iken, in which he says, “ I 
am authorized to say that as Mr. Devereux has agreed not to bring 
forward or make any charge against Mr. De Montmorency for any 
money transactions or dealings which were had or took place between 
Mr. Devereux and the late Sir William, and that the same shall be for 
ever done away with, that he, Mr. De Montmorency, will accede to 
the arrangement proposed this morning.” Whether this refers to 
that proposition of Mr. Montgomery, or any other is not material. 
The subsequent account, it is admitted, on all hands, is not matter 
of contest in this suit, but a certain sum was agreed upon as the final 
balance due from the plaintiff to Mr. Devereux, upon the assumption 
that the deed of 1829 operated as a final conclusion between the 
parties as to all transactions anterior to the death of the father. 
Accordingly a deed was prepared, and we have the draft; and the 
draft of the deed, in conformity with that which had been settled, 
states “that all accounts of whatsoever nature or kind, heretofore 
or now pending between them, in relation to any dealings what- 
soever, have been and are now finally settled, as well thése relating 
to such dealings or transactions as took place between the said 
Hervey Devereux, and Sir William De Montmorency, baronet; and 
that for peace sake, as well as to avoid litigation and expense the 
said William De Montmorency has agreed to secure to the said Hervey 
Devereux the principal sum of 2,700/. in full, for the balance due on - 


said accounts, by two bonds.” 
Vor. I].—No. 11. 21 


- 
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This was in October 1830, when there had been ample time to 
review the transactions of the preceding year, when there was no 
haste in the conclusion of the transaction, when the plaintiff had the 
advice of the professional persons whose names | have mentioned, 
when their attention had been drawn to the transaction of 1829 ; and 
assuming they were not parties to any conspiracy against their client, 
which is not suggested, but that they were doing their duty towards 
the person on whose behalf they were acting, they had deliberately 
come to a ratification of that which had taken place in the preceding 
year, and Mr. Montgomery approves of that draft on behaif ef his 
client. He therefore tells his client, by that approval, «I have done 


my duty towards you, I have investigated all the transactions which 
concern the accounts between yourself and Mr. Deverewr,”’—which 
necessarily included the transactions of the period anterior to the 
d sath of the father. as we las those sul sequent. a [ apy rove of this 


draft on your behalf, and I, as your legal adviser, sanction your eXe- 
cuting that deed,”’—which upon the face of it recites a settlement of 
all accounts, as well those anterior to the death of the father as sub- 
sequent. 

My Lords, is the transaction actually void in itself! If so, there can 
be no confirmation of a transaction void initself. Buta transaction 
voidable only from circumstances of suspicion, however strong, may 
undoubtedly be confirmed by a subsequent deliberate act of the party, 
who might originally probably have succeeded in having it declared 
void. It was subsequently investigated by the party's professional 
advisers, and with their assistanee. and with all due deliberation, he 
came to the conclusion that it ought to be confirmed, and he does 
confirm it by deed. That deed contains a confirmation, in terms, of 
the conveyance of Coo/drina. Atthe same time it must be observed 
that it is introduced into this deed as an exception from the under- 
taking to convey other estates. ‘The defendant being trustee of the 
estates, upon this final settlement with the cestui que trust, having 
claimed security for what he conceived to be due to him, he under- 
takes to denude himself of the trust, and to put into possession of the 
legal title that cestui que trust, for whom he held the legal estate; 
and he therefore covenants to convey the estates, excepting that 
estate of Coo/drina, and he agrees to give up the deeds, except the 
deed of Cooldrina. It is not therefore foisted into this deed, merely 
for the purpose of confirmation, but it is a necessary exception out 
of that covenant which the defendant was called upon to execute 
when he came to the final settlement between himself and the plain- 
tiff. But there is not only a settlement of the accounts anterior to 
the father’s death, but the conveyance of the estate is now proved to 
be brought under the attention of the plaintiff’s legal advisers, and 
with their concurrence and with their advice he confirms it. 

My Lords, it would be extremely difficult under these circum- 
stances, if nothing more had taken place, unless he had said, “ You, 
Messrs. Montgomery & Aiken, have conspired with the defendant, 
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and you have imposed upon me, and induced me to execute this deed 
in confirmation of a prior transaction,’—if that had been the case 
he had attempted to make, one could have understood it; but how 
with the concurrence of Messrs. .Wontgomery & liken, how coming 
forward with them, and employing them as his legal advisers, he 
can repudiate this deed of 1830 has ap; cared to me, from the first, 
to be a matter which invelved the plaintil in a dithculty that was 
perfectly insurmountable. But there is another circumstance which 
proves that this was not done behind the back of tle plaintiff or 
without his knowledge and concurrence, but that he was perfectly 
privy to what was going on, under the immediate direction, no doubt, 
of his legal advisers, but at the same time communicated to him, 
and his concurrence asked; and that is, the tenor of the subsequent 
letters. It is not that any letters subsequently written can add to 
the validity of a transaction formally entered into, as in that deed of 
1830, but the value of these subsequent letters is to show that the 
plaintifl clearly understood what he had done, and that for a con- 
siderable time after that period he never questioned the propriety of 
the transactions into which he had entered. On the 10th of November 
1831, he is called upon—it being part of the transaetion of 1830 that 
Mr. Devereux had brought certain debts to account in his trans- 
actions with the testator—he was called upon to show that such in- 
vestigation of those transactions had taken place as exonerated him 
from being liable to the payment of those debts. ‘There were certain 
debts excepted, which he had not taken credit for, and other debts 
he had taken credit for, and was bound to see to the payment of them. 
There is another letter of the 16th of November 1831, written by 
himself to the defendant, in terms not of hostility but the contrary, 
and so far consistent with the case made by the appellant: and in 
this letter, which he addresses “Dear Harvey,” he states that he has 
been called upon to pay a debt and he states, “ By the deed executed 
between you aud me you undertook the payment of all debts due of 
my late father, except certain debts in and on the back of the said 
deed excepted.” Therefore he tells him that he, Devereux, was to be 
looked to, and not the plaintiff, for the payment of that debt. Now, 
after this, can it be said that he did not know what he had done, or 
that knowing what he had done he had no intention of confirming it? 
The next letter is also undoubtedly open to the observation which 
has been made upon it; it may have arisen from the continued pres- 
sure of Mr. Devereus upon the plaintiff, but there is no such thing 
proved at that time. That letter in terms recognises the transactions, 
but it also proves this—indeed it is apparent upon the-face of the 
whole transaction,—that it was not merely in consideration of the 
balance supposed to be due at the time of the father’s death, but that 
it was partly on account of the settlement of the accounts, and partly 
stated to be in consideration of a wish which the plaintiff’s father 
had expressed that he would convey to Devereux the estate in ques- 
tion. He says, “some evil-minded persons have told you that I 
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repented giving you Cooldrina. I can assure you I never did say 
so, nor neither did [ ever repent giving it you, and whoever told you 
so told a great falsehood.” 

My Lords, that brings the history of the case down to October 
1832. Then there is a transaction which has been adverted to, and 
which is in evidence, of a later date, namely, the transaction of April 
1833; because here we find the plaintiff and the defendant in op- 
position to each other. Mr. JJaher, the partner of Mr. Deverewr, 
brings an action for a bill of costs. That is not a very friendly pro- 
ceeding, and it was not likely therefore that under those circum- 
stances there should be any very kindly feeling between the parties. 
Nor was it very likely that the plaintiff should be then acting in what 
he did under any influence of fear as to what the defendant might 
do with regard to the title of the estate. It might have been a very 
Improper proceeding, and certainly was a very improper proceeding 
on the part of the plaintifis in the action, because they were then 
claiming costs due to them from the plaintifl’s father, which had 
been the su! ject of arrangement long before, and their title to which 
they had deliberately relinquished. But who is it that sets up the 
benefit of the settlement of 18297? The plaintiff himself. He says, 
“ You are calling upon me to pay costs, which costs, by the trans- 
action of 1829, you have waived all title to.” He is the party who 
in 1833 was claiming the benefit of this arrangement. Whatever 
ambiguity there may be in the language of Mr. Maher’s deposition, 
the result as I understand it, is, that the plaintiff, then defendant, set 
up this defence and got the benefit of this defence, and he was ac- 
cordingly protected from all costs incurred in the lifetime of his 
father, and due from the father to Mr. Devereux and Mr. Maher. 

Whatever costs there might be due to Mr. Maher individually is 
not the subject of the claim of Mr. Devereuz, but so far as regarded 
the costs due to the partnership of Devereux and Maher, the plaintiff 
got the benefit of that defence. Having set up the arrangement of 
1829, which he now impeaches, he got the benefit of it, and was re- 
lieved from the costs incurred in the lifetime of his father. That 
took place in 1832, and nothing more is heard of this complaint of 
the transaction of 1829, until a bill is filed in 1835. 

My Lords, having gone through the history of this transaction, and 
shortly called your attention to the periods at which the circumstances 
of the case must have been matter of investigation by the plaintiff, 
and the mode in which upon those occasions he has dealt with those 
facts, showing that from 1829, in every subsequent transaction, he 
has recognised what had then taken place, that he has confirmed and 
acted upon it in the years 1831, 1832, 1833, and never complained 
of it till 1835; it appears to me, that although the transaction was 
questionable in its origin and suspicious in its commencement, it is 
not now capable of being complained of, and that therefore it will be 
the duty of your Lordships to confirm the decision of the Court below. 

The Court below dismissed the bill without costs, and I think it 
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did so rightly ; because, however transactions may be confirmed, if 
they have their origin in circumstances so suspicious, as between a 
client and a solicitor, as these transactions were in their origin, | 
think that if the solicitor or agent ultimately escapes, by confirmation 
on the part of his client, in preventing these transactions from being 
entirely set aside, he never can comp slain of bei ‘ing put to the cost of 
having them investigated. The same ground therefore which in- 
duces me to think that the Court below did rightly in dismissing the 
bill without costs, induces me to submit to your Lords ships that this 
decree should be affirmed, but that it should be ailirmed without costs. 

There is one other part of the case to which I wish to call the 
attention of the counsel for the Appellant, which is to that letter 
undertaking to pay a salary of 200/. a year. It does not appear that 
that now is of any value to the parties. Whatever, therefore, your 
Lordships may think right to do with reference to that letter, would 
not make any diflerence as to the costs. At the same time, it is a 
contract which under these circumstances undoubtedly ought never 
to have been taken. It appears to have been left in the hands of 
Mr. Devereux; and if the plaintiff therefore requires it, 1 will submit 
to your Lordships that the decree should direct the document to be 
delivered up; it can make no diilerence as to the costs below, or as 
to the costs here. 

The Lord Chancellor:—The decree will be varied by directing the 
letter of April 1829 to be delivered up to the Appellant, and that in 
all other respects the decree be affirmed, without costs. 

Ordered accordingly. 


JUDGE PORTER’S OPINION. 


(Continued from page 160.) 


Upon the 26th of May, 1830, Mr. Powel and wife reconveyed them 
in fee to Mr. Barrington with like spec ial warranty for the considera- 
tion of $21,000, being an advance of $8000 on the original contract; 
Mr. Barrington paid $20,000 on the whole contract, and gave his 
mortgage for the balance claimed in this suit. There is neither doubt 
nor difficulty in regard to these facts; they are conceded on all hands. 

The defendant next alleges that the title to a portion of these lands 
is defective—that Mr. Willing had not a title to convey to him, and 
that therefore the consideration has failed, and that he ought not in 
law and justice to be called on to pay for what he has not got. 

The law of Pennsylvania is well settled, that where a man agrees 
to purchase lands clear of incumbrances, or with a good and perfect 
title, and not having paid all the purchase money, is sued for the 
same, he may defend himself in such action for the purchase money, 
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by showing that the title was defective, either in whole or in part, 
although he m: iy have accepted a conveyance containing a general 
or special warranty or of a right to convey or for quiet enjoyment, 
and also although he may not have taken bap covenant in the deed 
ot conveyance to him, to which he can have recourse. But the de- 
cisions do not go to the wild length, in the language of Judge Duncan, 
that a man who purchases a title with its defects and imperfections, 
and whose conveyance contains no covenant of warranty, is not 
bound to pay the bonds he has given for it. 

The questions then for your determination are, 

Ist. Did the defendant purchase these lands running the risk of the 
title himself, or did he and the vendor contract that he was to have 
a good or perfect title; and 

2d. If the vendor and vendee contracted for a good title, has the 
defendant shown that he has not obtained such title. 

In this case you will observe, that the burthen of proof lies on the 
defendant. The plaintiti’s bonds and mortgage confer a legal right 
in him to recover unless the defendant has shown by evidence a g: vod 
reason why he should not. It is therefore ine umbent on the defen- 
dant to have made out that he was by his contract to have a good 
title, as well as that the title he received is not such as he contracted 
for; or the plaintiff is entitled to a verdict for the full amount of his 
claim. In regerd to the contract for the sale of this land originally 
entered into between Mr. Powel and Geo. ‘Taylor, there appears to 
be little difficulty; it is in writing, and speaks for itself. 

Harrisburg, March 30th, 1830. 
Col. J. H. Powe. 

Dear Sir,—I desire to purchase from you the following tracts of 
land, part of twenty- -five tracts of land situated on the waters of Black 
Creek and Catawissa Creek, formerly in Northumberland County, 
surveyed on warrants dated July 101 th, 1793, to wit, the tracts sur- 
vey ed in the names of John Cook, J. : Price, Jacob Morgan, Henry 
Toland, John Fries, William Wistar, Geo. Ashton, Jeremiah Piersol, 
Joseph Clark and Mordecai Piersol, for which ten tracts I will pay 
you fifteen dollars per acre, gross measure, as surveyed by the State, 
payment to be el one pegs cash on delivery of a ‘sufficient deed of 
conveyance ; the remainder j ) payments as may be agreed upon, 
with interest. If the title ty any one individual tract “should fail, 
the purchase of the others is not to be affected thereby. And I 
futher agree that you shall have the option of taking the three tracts 
in the names of Henry Toland, John Cook, and John Price, paying 
for the same the sum of fifteen dollars per acre, gross measure, as 
above, and for which a sufficient deed of conveyance shall be made 
on your declaring your determination to take the same at any time 
on or before the first day of June next. 

Respectfully, yours, &c. G. Taytor, 
For himself and others. 
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Harrisburg, March 30th, 1830. 

Dear Sir.—In reply to your letter of this date, which is annexed, I 
have the honour to state, that as the agent of Alexander Baring, Esq. 
of London, | accept the ofler contained therein. Although I believe 
the title to the lands to be perfectly good, I in no shape bind myself 
to cause a title which shall be considered good, to be made therefor. 
Ifthe title shouid not be good you will of course reject it. 

It is expressly understood that the payments which shall remain to 
be made, afier the first payment in cash of one-third of the whole 


purchase money, ure to be secured by the land. I am yours, 
Joun Hare Power 
Duplicate Acting in behalf of Alex. Baring. 
| S 


The Court do not discover any evidence in this cause which goes 
to show that there is either fraud or mistake in this written contract. 
The declarations contained in Mr. Taylor’s letters, which are con- 
tradicted in Mr. Powel’s replies as well as in his deposition read in 
this cause are not in the opinion of the Court evidence to control or 
effect this written contract. 

You will then take this contract with Taylor as it is in evidence 
in writing; and the next inquiry is, did Barrington succeed to that 
contract or did he make a new one? On this part of the case you 
have the deposition of Mr. Powel and Mr. Jones, in which there is 
some discrepancy. Mr. Powel however is particular and full, whilst 
Mr. Jones only refers to what took place at Mr. Wampole’s office 
probably, on the 26ih of May, 1820. 

You will also bear in mind that the deeds were then all drawn as 
well for Mr. Barrington to re convey to Mr. Powel the three tracts 
which he had selected, as also the deeds of reconveyance from Mr. 
Powel to Mr. Barrington for the same tracts, at the advance of $3000 
on the original purchase. You will also particularly attend to the 
note addressed by Mr. Barrington and Mr. Jones to Mr. Powel on 
the 7th of May, in which they state they had purchased of Mr. 
Taylor the ten tracts contracted for by him on the 30th of March 
preceding, and offering $3000 more for the three tracts. It is true 
that the contract of the 20th of April, 1830, between Taylor and Bar- 
rington and Jones does not refer to Mr. Powel, or those for whom he 
acted; but it may be inferred that they had knowledge subsequently, 
and before the 6th of M: iv, 1830, because on that d: iy Mr. Willing 
executes the deed to Mr. Bar rington, and a considerable sum, $10, 000, 
is then paid, for all which some preparation would necessarily have 
been made by the purchaser. Again, in the contract, Tay lor to 
Barrington and Jones, the titles were to be submitted to Horace Bin- 
ney, Esquire, for his examination and approbation, and on the final com- 
pletion of the contract, Mr. Powel gives his bond to Mr. Barrington 
conditioned to guarantee the title as to the claims of any representative 
of the house of Hope & Co. or of Alexander Baring, and the covenant 
of Richard Willing in the deed of the 6th of May is simply against 
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any acts done or suflered by the trustee, Mr. Willing, and disavows 
any personal responsibility in him except for his own acts, as he 
had no interest in the land. ‘This covenant is as follows : 

“And the said Richard Willing for himself, his heirs, executors, 
and administrators, doth covenant, promise, grant, and agree to and 
with the said Charles Barrington, jun. his heirs and assigns, by these 
presents, That he the said Richard Willing hath not done, or com- 
mitted, or willingly or wittingly caused or suffered to be done or 
committed, any act, matter, cause or thing whatsoever, whereby or 
by reason whereof the hereby granted premises or any part thereof 
now are, or atany time hereafter can or may be impeached, charged 
or incumbered, in title, charge, estate or otherwise howsoever. But 
it is hereby declared and understood that the said Richard W illing is 
not to be deemed as having by implic ation or otherwise, entered into 
any other covenant with the said Charles Barrington, jun. bis heirs 
or assigns, in regard to the premises, or as having become respon- 
sible by or for any affirmation or allegation herein contained ; the 
said Richard Willing having no personal interest in the premises, 
except as trustee, and not being willing or required to bind himself 
or his heirs in regard to the same.’ 

From all this, as well as from all the evidence in the cause, the 
Court think the jury would be doing no injustice to any one, by in- 
ferring that Mr. Barrington took the lands so far as it regards the 
title, on the terms agreed to by Mr. Taylor with Mr. Powel, in the 
contract of the 30th March, 1830, which has been read to you. If 
you think so, then your verdict should be for the plaintiff for the 
principal and interest claimed, in full. 

Should you however take a diflerent view of the facts from the 
Court, and think that he did not so take it, then your inquiries will 
be extended to the other branch of defence, and you will ascertain 
if there be any defect of title to any of the lands sold, and if so make 
a fair and equitable deduction for any, the title to which has failed. 

It is objected that the title to the Jacob Morgan tract has failed on 
two accounts. 

Ist. That the land was warranted in the name of Jacob Morgan, 
jun. surveyed in the name of Jabob Morgan, jun. and patented to 
Robert Morris, as though it had been warranted and surveyed in the 
name of Jacob Morgan. The date of the warrant to Jacob Morgan, 
jun. as well asthe courses and distances and quantity of the survey 
are correctly recited—no other survey of the same quantity of land 
in the name of Jacob Morgan is shown, and you will therefore be 
justified in saying that the omission of the word “ junior” in the re- 
cital of the patent was a mistake of the clerk in the land office, who 
filled up the patent—if you so think, there is nothing in this objection. 

2nd. But it is alleged that the title of the vendor in this tract was 
divested by a sale or sales for taxes; and it does appear that on the 
2nd of September, 1822, Jacob Huntzinger, Esquire, treasurer of 
Schuylkill County, sold this tract for alleged arrearages of taxes to 
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Philip Hantsch for the sum of $375: and on the 19th of October, 
of the same year, executed a deed of conveyance to him for the 
same, which was duly acknowledged in open Court on the 29:h day 
of that month: it also appears that on the Lith July, 1823, Philip 
Hantsch conveyed this tract to Henry Stichter, who on the 4th of 
May, 1824, conveyed it to Joseph Morgan and Charles Loeser, who 
on the 13th June, 1826, conveyed it to Wm. Audenried. There was 
a subsequent sale for taxes in 1824, to the County Commissioners, 
who bid it in, but in 1827 Mr Joseph Morgan redeemed it, claiming 
to be the owner under the sale to Philip Hantsch. 

It is alleged that this deed to Hansch did not divest the title for 
two reasons. Ist. That the greater part of the tract lay in Luzerne 
County, leaving only 152 acres 98 perches in Schuylkill County ; 
and 2nd. That no tax had been assessed on the land at the time of 
the sale, for which it could be legally sold. 

As to the fact of all the land but 152 acres 98 perches being out 
of the County of Schuylkill, there appears to be no doubt. Still the 
sale, if otherwise valid, would be good to pass so much as lay inthe 
County of Schuylkill; for the act of Assembly seems to revard error 
as to quantity as a mere irregularity, which will not invalidate a sale, 
unless indeed the error should be so great as to the actual quantity 
of the whole tract, as to mislead the owner in regard to its identity. 
Then your inquiry will be directed, as to whether there was or was 
not, in point of fact, an assessment of this land for a tax which had 
remained unpaid for a year at the time of the sale. The nime of 
Jacob Morgan, jun. does not appear in the assessment made by the 
assessor for the year 1820, and returned into the Commissioners’ 
office; nor does it appear to be taxed in the record of the corrected 
duplicate for that year. The memorandum on that record im the 
handwriting of Mr. Dreher, the Commissioner’s clerk, under date of 
the 3lst of October, 1820, of a credit to the collector, is not evidence 
that it was contained in the cellector’s duplicate. The duplicate 
would be the best evidence of that,—but there is enough to show 
that the name was not in that duplicate. We see the amount with 
which he is charged, which does not include any tax on this tract. 
Nor is there any satisfactory evidence to the mind of the Court, that 
the entry made by Mr. Dreher, at the end of the copy made by him 
of this and other lands, was intended as an assessment of those lands; 
but of this of course you will judge. 

Then as to the tax of 1821. It is alleged that it was not assessed 
at all. ‘There is no proof of its being done by the assessors; and to 
make a legal assessment by them, it should be made at the triennial 
assessment. The act of 1799 directs the Commissioners in each of 
the two vears succeeding the triennial assessment, to send out to the 
assessors a transcript of such assessment, with their precept, re- 
quiring them to take an account of a// freemen and personal property 
made taxable, together with a just valuation of the same, &c. and to 
make a return to them, noting a/l alterations in his township, &e. 
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occasioned by transfer or division of real property, and also noting 
all persons who have removed since the last assessment, and all single 
freemen who have arrived at the age of twenty-one years since the 
Jast triennial assessment, and all others, who, since that time, have 
come to inhabit in such township, &c. “ together with the taxable 
property such person may possess.” And this is all the authority 
conferred upon such single assessor, in such years, in regard to the 
assessment of properiy. It confers no power to assess lands which 
might have been omitted. Nor is there any satisfactory evidence 
that it was done by the County Commissioners. All the evidence 
we have upon the subject is the statement which Mr. Dreher, the 
clerk, made in his testimony, that he has no recollection at all about 
the matter, but he presumes whatever he did had the sanction of the 
Commissioners. If it clearly appeared that the Commissioners them- 
selves had assessed this tract of land, which they might have done, 
the Court think, under the act of 1804,—(see the Ist section of that 
act) so as to constitute an assessment, which would support a sale 
under the act of 1815,—a sale made for taxes due for a year or 
upwards, under such an assessment, would be held valid. But the 
Court do not think that there is any such evidence produded here ; 
but of this you must judge. You must be satisfied that there was a 
tax assessed, regularly or irregularly, which remained due for a year 
before the sale, or the alleged sale will not divest the title of the 
owner. If you believe that this land was included in the collector's 
duplicate for 1821, and was not returned to the Commissioners, and 
by them placed in the list of unseated lands until the month of March, 
1823, of which the settlement with the collector furnishes some evi- 
dence, then the sale in 1822, by the Treasurer, did not divest the 
owner’s title. 

It is true, the provisions of the act of 1815 are pretty sweeping 
and general in curing any irregularities in the assessments and pro- 
cess, and that the Supreme Court has gone to very considerable 
lengths in giving a construction to that act, to confirm sales made 
for non-payment of taxes. It is also true that every holder of pro- 
perty is bound to contribute, and ought to contribute, his proportional 
share of the taxes imposed for county and road purposes. Still the 
proceedings which, as in this case, would divest an owner of pro- 
perty worth from $5000 to $6000 for the sum of $3.75, ought to 
conform, in some respects at least, to the directions of law, and if 
it shall be found that none of the essenial requirements of the law 
have been complied with, it would be extremely harsh and unjust to 
transfer his title in the premises to the purchaser at a Treasurer’s 
sale, under such circumstances. 

Then, as to the John Price tract. The Court will assume that the 
assessment of this tract for the purposes of the sale made of it bv the 
Treasurer in the month of June, 1822, was such as justified and will 
support the sale then made. It was bid in by the Commissioners for 
the use of the County, and a deed executed by the Treasurer to them. 
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This course is authorised by the fifth section of the act of 138th March, 
1815, where a sum sullicient to cover the taxes and costs shall not 
be bidden at the Tresurer’s sale, and that section provides © and it 
shall be the duty of the Commissioners to provide a book wherein 
shall be entered the names of the persons as whose estate the same 
shall be sold, the quantity of land and the amount it was sold for, and 
every such tract shall not thereafter, so long as the same shall remain 
the property of the County, be charged in the duplicate of the proper 
collector ; but for five years next following such sale, if it shall so 
long remain unredeemed, the Commissioners shall in separate co- 
lumns, in the same book, charge every such tract of land, with reason- 
able county and road tax, according to the quality of the said land, not 
exceeding in any case the sum of six dollars for every hundred acres.” 

The subsequent section of the act gives the owner the right to re- 
deen it within five years after such sale, on paying the taxes, costs, 
and interest thereon, and the taxes subsequently assessed, with inter- 
est on each assessment from the time when it should have been paid, 
whereupon the Commissioners, by deed endorsed on the deed -from 
the Treasurer to them, are to convey to the owner all the right and 
title which the County may have acquired under such sale. 

That act also provided that after the expiration of five years, if the 
owner shall not have redeemed, the Commissioners might sell any 
such land at public sale, and make deeds to the purchasers, but no 
such sale should be made for less than the taxes, cost, and interest 
which shall be due at the time of such sale. This last provision, how- 
ever, is altered by the act of 1824, and now they may sell for the best 
price that can be obtained for the same, at public sale, of which 
thirty days notice is to be given in the manner specified in the act. 

Now, it appears that after the sale and conveyance of this land to 
the Commissioners for the use of the County in 1822, this tract was 
charged in the duplicate of the Collector in the years 1822 and 1823 
with County tax, and on the 14th of June, 1824, the Treasurer sold 
it to Samuel Huntzinger for $8 50, and on the 28th of July in the 
same yeir made a deed to him for the same. That being again 
charged in the duplicate of the Collector for the years 1824 and 
1825, with County tax, on the 12th of June, 1826, the Treasurer sold 
it to the County Commissioners, for the use of the County, and on 
the 15th of the same month, executed a deed to them for the same. 

The sale to Mr. Huntzinger in 1824, and to the Commissioners in 
1826, was no doubt the result of a mistake or misconception of the 
law, and were both invalid—but their errors did not seem to end here. 

On the 15th of March, 1830, Mr. Powel as the agent of Baring, 
paid to the Treasurer $10 42, the amount of taxes and costs when 
sold, and the taxes subsequently assessed, together with interest on 
the same; and on the 2d of April, 1830, the Commissioners by deed 
endorsed on the deed to them of the 6th of July, 1822, conveyed all 
the right, title, and interest of the County in this tract to Richard 
Willing, in trust for Alexander Baring. Notwithstanding all the ar- 
rearages of taxes, cost, and interest due to the County had been then 
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paid, the Commissioners having advertised a public sale on the 15th 
of February, 1836, exposed this tract to sale, and it was struck olf 
to Joseph Morgan, for the sum of $6; and on the 2d of May. in the 
same year, John Braus and John Shoener, jun. two of the Com- 
missioners, executed a deed of conveyance of the premises to Joseph 
Morgan, who, together with his wife, on the 4th day of the same 
month, conveyed it to the said John Braus for the same consideration 
of $6. Mr. Morgan has been examined as a witness before you, 
and he says that he bid off this tract of land at the instance of John 
Braus, one of the Commissioners, and for Mr. Braus’ use, and in 
consequence of having so bid it ofl, conveyed it to him. 

This sale is wholly invalid for two reasons; first, because the Com- 
missioners had received all that was due them, and had in 1830 con- 
veyed all the right of the County in the land to Mr. Willing, in trust 
for Mr. Baring, the owner. And secondly, because John Braus, one 
of the Com nissioners who sold, was in fact the purchaser at bis own 
sale. ‘The law will notand ought not to tolerate that a public oiflicer, 
charged with selling the lands of citizens and thus divesting them of 
their titles, should be either directly or indirectly interested as pur- 
chaser of the lands so sold. County Commissioners and County 
Treasurers must ‘earn that they cannot become purchasers of lands 
sold for taxes at their own sales. Nor will this view of the case be 
affected by the fact of Braus having on the 9th day of June, 1836, 
conveyed a moicty of this tract to William Audenried for the con- 
sideration of $20. An examination of the books in the Commissioners 
and Treasurer’s office would have shown him that the title of the 
County was divested by the deed of the Commissioners to Mr. Wil- 
ling, on the 3d of April, 1830; and the very fact of its being conveyed 
on the 2d of May, 1836, to Joseph Morgan for $6, and on the 4th of 
the same month, reconveyed by him to Braus for the same conside- 
ration, was enough to put a prudent man on inquiry to ascertain if it 
was not a sale by Braus to himself, and therefore invalid. Another 

oint has been suggested as regards this tract, to wit, that the lands 
Davies been purchased in by the Commissioners more than five years, 
they could not receive the redemption money, taxes, and interest after 
the expiration of that period of time, but must sell all such lands at 
public sale, as directed by the act. Whatever may be the law as 
regards sales made by Commissioners to strangers or third persons, 
the Court think that as respects the owners of the land, the Commis- 
sioners may at any time before actual sale, receive from the n all that 
is due, and reconvey the land to them. The object of the law is the 
collection of the taxes due, not the confiscation of the property. 

This construction of the act settles the defects set up as to the John 
Cook and Joseph Clark tracts, both of which were sold by the Trea- 
surer on the 1ith of June, 1822, and bid in by the Commissioners for 
the use of the County, and deeded to them by the Treasurer on the 
6th of July, 1822. They were redeemed by Mr. Powel on behalf 
ef Mr. Baring on the 15th of March, 1830, and conveyed by the Com. 
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missioners to Mr. Willing, in trust for Mr. Baring, on the 30th of 
April, 1830. The taxes, interest, and costs on each tract paid by 
Mr. Powell on that occasion amounting to $16 05. 

I may here add that the circumstance of the John Price tract 
being sold in the name of James Price, but being correctly assessed 
and described, as to situation and number of acres, would not, under 
the directions of the Supreme Court, affect the validity of the sale. 

There does not therefore appear to be any defect in regard to the 
title to these three tracts of land, and in addition to all that has been 
said, it very clearly and satisfactorily appears, that the Joseph Clark 
tract lies entirely in the County of Luzerne, and therefore the Com- 
missioners and ‘Treasurer of Schuylkill County had no right to assess 
or sell it. 

The remaining tract about which any diliculty is set up, is that 
surveyed in the name of Mordecai Piersol. This tract appers to 
have been sold for taxes on the 14th of June, 1824, and bid in by, and 
conveyed to the Commissioners for the use of the County. On the 
16th of December, 1829, it «as redeemed by Isaac Hiesier, who does 
10t appear to have been the owner, or to have had any claim to it, 
and probably redeemed it ina mistake. It was also sold by the Trea- 
surer in July, 1826, to Edward B. Hubley, Esquire, who it appears 
on the 24th July, 1828, surrendered up his deed to the Commissioners, 
and received back the money he had paid with interest, and it was 
marked on the Commissioners’ books, sold in mistake. 

This tract appears to have been again sold by the Treasurer for 
taxes, on the 13th of June, 1886, to Nathan Smith, and to have been 
redeemed 12th of June, 1838, by Mr. Powell (as the agent of Mr. 
Baring) the mortgagee of the land. 

The title to this tract therefore does not appear to have been pre- 
judiced by any of these proceedings. 

On the whole, the Court do not perceive any thing affecting the 
title to these tracts of land, about which you can have any difficulty, 
unless it be in relation to so much of the Jacob Morgan tract as lies 
in Schuylkill County, and as to that the Court has intimated their 
opinion very clearly. The fact however of whether it was assessed 
or not, as before stated, is for you to determine. 

'f you shall be of opinion that there has been no defect of title in 
any of the tracts made out, your verdict should be for the plaintiff for 
the amount of the mortgage, whatever opinion you may form as to 
the contract of sale. But if you think the defendant was not to run 
the risk of the title, but was to have a good title, and that the title'to 
any part of the lands has failed, then he is entitled to-an equitable 
deduction for so much as the value is of that to which the title has 
failed. 

(Signed) J. M. PORTER. 

Counsel for plaintiff, C. Loeser and E. K. Price. For defendant, 
G. Mallery and G. W. Farquhar. 

The jury found for the plaintiff for the full amount of the mortgage, 
$41,162 50 with interest from 6th May, 1830. 








GOLDEN RULES 
For the Examination of Witnesses. By Davin Pavt Brown. 


There is often more eloguence—more mind—more knowledge of human nature dis- 
played in the Exaxinition of Wrrnesses, than in the discussion of the cause to which 
their testimony relates. Evidence, without Argument, is W orth much more than Argument 
without Evidence: lu their wrxioxw they are irresistible ! 


First, AS TO YOUR OWN WITNESSES :— 

Il. If they are bold, and may injure your cause by pertness or 
forwardness, observe a gravity and ceremony of manner toward 
them which may be calculated to repress their assurance. 

If. If they are alarmed and diilident,and their thoughts are evidently 
scattered, commence your examinations with matters of a familiar 
character, remotely connected with the subject of their alarm or the 
matter in issue; as, for instance, Where do you live! Do you know 
the parties?) How long have you known them? &c. And when you 
have restored them to their composure, and the miod has regained 
its equilibrium, proceed to the more essential features of the case— 
being careful to be mild and distinct in your approaches, lest you 
may trouble the fountain again from which you are to drink. 

lif. If the evidence of your own witnesses be unfavourable to you 
(which should always be carefully guarded against,) exhibit no want 
of composure—for there are many minds that form opinions of the 
nature or character of testimony, chiefly from the eflect which it 
may appear to produce upon the counsel. 

IV. If you perceive that the mind of the witness is imbued with 
prejudices against your client, hope but little from such a quarter— 
unless there be some facts which are essential to your client’s pro- 
tection, and which that witness alone can prove, either do not call 
him, or get rid of him as soon as possible. If the opposite party per- 
ceive the bias to which I have referred, he may employ it to your 
ruin. In judicial inquiries, of all possible evils, the worst, and the 
least to be resisted, is an enemy in the disguise of a friend. You cannot 
impeach hin—you cannot cross-examine him—you cannot disarm 
him—vou cannot indirectly even assail him; and if you exercise the 
only privilege that is left to you, and cali other witnesses for the 
purposes of explanation, you must bear in mind that, instead of car- 
rying the war into the enemy’s country, the struggle is still between 
sections of your own forces, and in the very heart perhaps of your 
owncamp. Avoid this, by all means. 

V. Never call a witness whom your adversary will be compelled 
tocall. This will afford you the privilege of cross-examination—take 
from your opponent the same privilege it thus gives to you—and in 
addition thereto, not only render every thing unfavourable said by the 
witness, doubly operative against the party calling him, but also deprive 
that party of the power of ¢ counteracting the effect of the testimony. 
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VI. Never ask a question without an object—nor without being 
able to connect that object with the case, if objected to as irrelative. 

VII. Be careful not to put your question in such a shape that, if 
opposed for informality, you cannot sustain it, or at all events pro- 
duce strong reason in Its support. Frequent failures in the discussions 
of points of evidence enfeeble your strength in the estimation of the 
jury and greatly impair your hopes in the final result. 

VIII. Never object to a question from your adversary without 
being able and disposed to enforce the objection. Nothing is so 
monstrous as to be constantly making and withdrawing objections; 
it either indicates a want of correct perception in making them, or a 
deficiency of reason or of moral courage in not making them good. 

IX. Speak to your witness clearly and distinctly, as if you were 
awake and engaged in a matter of interest—and make him also 
speak distinctly and to your question. How can it be supposed that 
the Court and Jury will be inclined to listen, when the only struggle 
seems to be whether the counsel or the witness shall first go to sleep? 

X. Modulate your voice as circumstances may direct—* Inspire 
the fearful and repress the bold.” 

XI. Never begin before you are ready—and always finish when 
you have done. In other words, do not question for question’s sake 
but for an answer. 

CROSS-EXAMINATION. 


I. Except in indifferent matters, never take your eye from that of the witness: this is a 
channel of communication from mind to mind, the loss of which nothing can compensate. 


‘Truth, falsehood, hatred, anger, scorn, despair, 
And all the passions—all the soul is there.’’ 


II. Be not regardless, either, of the voice of the witness; next to the eye this is perhaps 
the best interpreter of his mind. The very design to screen conscience from crime,—the 
mental reservation of the witness,—is often manifested in the tone or accent, or emphasis 
of the voice. For instance—it becoming important to know that the witness was at the 
corner of Sixth and Chesnut streets at a certain time. ‘lhe question is asked—Were you 
at the corner of Sixth and Chesnut streets, at six o’cluck ? A frank witness would answer 
—perhaps—I was near there. But a witness who had been there, desirous to conceal the 
fact and to defeat your object, speaking to the letter rather than the spirit of the inquiry, 
answers—No—although he may have been within a stone’s throw of the place, or atthe 
very place within ten minutes of the time. The common answer of such a witness would 
be—I was not at the corner—at siz o'clock. 

Emphasizing both words, plainly implies a mental evasion of the question, and gives rise, 
with a skilful examiner, to the question—At what hour were you at the corner, or at what 
place were you at six o’clock 2? And in nine instances out of ten it will appear, that the 
witness was at the place about the time, or at the time about the place. There is nu scope 
for farther illustrations—but be watchful, I say, of the voice, and the principle may be easily 
applied. 

III. Be mild with the mild—shrewd with the crafty—confiding with the honest—mer- 
ciful to the young, the frail or the fearful—rough to the ruffian, and a thunderbolt to the liar. 
Butin all this, never be unmindful of your own dignity. Bring to bear all the powers of your 
mind—not that you may shine, but that virtwe may triumph and your cause may prosper. 

IV. In acriminal, especially in a capital case, so long as your cause stands well, ask 
but few questions ; and be certain never to ask any, the answer to which, if against you, 
may destroy your client, unless you know the witness perfectly well, and know that his 
answer will be favourable equally well—or unless you be prepared with testimony to 
destroy him if he play traitor to the truth and your expectations. 

V. An equivocal question—is almost as much to be avoided and condemned as an 
equivocal answer—and it always /eads to, or excuses, an equivocal answer.—Singleness 
of purpose, clearly expressed, is the best trait in the examination of witnesses, whether 
they be honest or the reverse. Falsehood is not detected by cunning, but by the light 
of Truth, or if by cunning, it is the cunning of the witness, and not of the counsel. 
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VI. If the witness determine to be witty or refractory with you, you had better setrle 
that account with him at first, for its items will increase with the examination. Let him 
have an opportunity of satisfying himself either that he has mistaken your power or hig 
own. Butin any result, be caretul that you do not lose your tempe r—anger 1s always 
€ <7 sr the precursor or evidence Of assured defeat in every intellectual conflict. 

VIL. Be respectful to the Court and to the jurv—kind to your colleactue—civil to your 
antagonist—but never sacrifice the slighiest principle of duty, to an overweening deference 
toward either. 

The trial ofa cause may he app: ly compared to the progress of a painting—you first lay 
your ground-work, thensketch your various figures, and finally, by the power and colour- 
ing of argument, separate them, or group them together, with all the advantages of light 
and shade. But if the ground-wuik be unpertect, or the delineations indistinct, your 
labour will frequently commence where it ought to conclude, and even atier all, will 
prove utterly unsatistactory, if not cont mp ible, Or, pe rhaps, it may more jusily be 
likened to a complicated piece of music, whierein a single false note may destroy the exttive 
harmony of the performance. 


Caan ? —? 

vs. ©District Court, City and County of Philadelphia. Fi. fa. June—42 —871. 
Cuay. 3S 
Rule to show canse why the execu'ion in the above case, as also the Judgment upon 


which it issued sh aa not be set aside. 
A Joigue nt was confessed by C. in contempiation of Bankruptey, and intended as a 
1, that the act of Congress declaring such a Judgment void, was binding 


prefere: He! 
upon the Cont. 

The defendant, Alexander Chan, confessed the Judgment in the 
above suit in favour of his son, in June last, upon which execution 
was issued and money collected, and held by the Sheriff; sub- 
sequently to which, certain of the creditors of Alexander Chan 
petitioned the United States District Court to have him decreed a 
Bankrupt. Upon his being decreed a Bankrupt bis assignee applied 
to the District Court for the City and County of Philadelphia, for a 
rule to set aside the Judgment and Execution, upon filing an affidavit 
that the Judgment was given in contemplation of Bankruptey and 
intended as a preference, and therefore void under the act of 
Congress. Depositions were taken in support of the rule which 
established the fact subsequently admitted on the hearing, that the 
Judgment was given in contemplation of Bankruptcy and intended 
as a preference, but it was contended that inasmuch as the Judgment 
was given for a bona fide debt, it was valid according to the laws 
of Pennsylvania, and could not be avoided in a State Court, and 
that if it were void only by reason of some prevision in the act of 
Congress, the assignee must institute proceedings in the Federal 
Courts for the purpose of avoiding it, and recovering back the money 
from the plaintiff in the Judgment who it was contended was entitled 
to receive it from the Sheriff. 

But the Court held this not to be the law, and held that the act of 
Congress declaring such Judgment to be utterly null and void, was 
binding on them as part of the law of the land. They therefore 
made the rule absolute. March 10,1843. Rule absolute. 

Mr. Fallon for the rule. Mr. Rush and Mr. Ingraham for the 
plaintiff. 
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LAW JOURNAL. 


a aie die ie ie adi dia aia a 


OF JUDICATURE. 


Judges ought to remember that their office is “ jus dicere,” and 
not * jus dare ;” to interpret law, and not to make law, or give law; 
else will it be like the authority claimed by the Church of Rome, 
which, under pretext of exposition of Scripture, doth not stick to add 
and alter; and to pronounce that which they do not find, and by 
show of antiquity to introduce novelty. Judges ought to be more 
learned than witty, more reverend than plausible, and more advised 
than confident. Above all things, integrity is their portion and 
proper virtue. Cursed (saith the law) is he that removeth the 
landmark.’ ‘The mislayer of a mere stone is to blame; but it is the 
unjust Judge that is the capital remover of landmarks, when he de- 
fineth amiss of land and property. One foul sentence doth more 
hurt than many foul examples; for these do but corrupt the stream, the 
other corrupteth the fountain: so saith Solomon. “ Fons turbatus, et 
vena corrupta est justus cadens in causa sua coram adversario.” 
The office of Judges may have reference unto the parties that sue, 
unto the advocates that plead, unto the clerks and ministers of justice 
underneath them, and to the sovereign or state above them. 

First, for the causes or partics that sue. There be (saith the 
Scripture) “that turn judgment into wormwood ;” and surely there be 
also that turn it into vinegar; for injustice maketh it bitter, and delays 
make it sour. The principal duty of a Judge is to suppress force 
and fraud; whereof force is the more pernicious when it is open, 
and fraud when it is close and disguised. Add thereto contentious 
suits, which ought to be spewed out, as the surfeit of Courts. A 
Judge ought to prepare his way to a just sentence, as God useth to 
prepare his way, by raising valleys and taking down hills: so when 
there appeareth on either side a high hand, violent prosecution, cun- 
ning advantages taken, combination, power, great counsel, then is the 
virtue of a Judge seen to make inequality equal; that he may plant 
his judgment as upon an even ground. Qui fortiter emungit elicit 
sanguinem ;”’ and where the wine-press is hard wrought, it yields a 
harsh wine, that tastes of the grape-stone. Judges must beware of 
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hard constructions, and strained inferences; for there is no worse 
torture than the torture of laws: especially in case of laws penal, 
they ought to have care, that that which was meant for terror, be 
not turned into rigour; and that they bring not upon the people that 
shower whereof the Scripture speaketh, “ Pluet super eos laqueos ;” 
for penal laws pressed are a shower of snares upon the people: there- 
fore, let penal laws, if they have been sleepers of long, or if they be 
grown unfit for the present time, be by wise Judges confined in the 
execution: “ Judicis officium est, ut res, ita tempora rerum,” &c, 
In causes of life and death, Judges ought (as far as the law permit- 
teth) in justice to remember mercy, and to cast a severe eye upon 
the example, but a merciful eye upon the person. 

Secondly, for the advocates and counsel that plead. Patience and 
gravity of hearing is an essential part of justice; and an overspeaking 
Judge is no well-tuned cymbal. It is no grace to a Judge first to 
find that which he might have heard in due time from the bar; or to 
show quickness of conceit in cutting off evidence or counsel too short, 
or to prevent information by questions, though pertinent. The parts 
of a Judge in hearing are four: to direct the evidence; to moderate 
length, repetition, or impertinency of speech; to recapitulate, select, 
and collate the material points of that which hath been said, and to 
give the rule or sentence. W hatsoever is above these is too much, and 
proceedeth either of glory and willingness to speak, or of impatience 
to hear, or of shortness of memory, or of want of a staid and equal 
attention. Jt is a strange thing to see that the boldness of advocates 
should prevail with Judges; whereas they should imitate God, in 
whose seat they sit; who represseth the presumptuous, and giveth 
grace to the modest: but it is more strange, that Judges should have 
noted favourites, which cannot but cause multiplication of fees, and 
suspicion of by-ways. There is due from the Judge to the advocate 
some commendation and gracing, where causes are well handled 
and fair pleaded, especially towards the side which obtaineth not: for 
that upholds in the client the reputation of his counsel, and beats 
down in him the conceit of his cause. There is likewise due to the 
public a civil reprehension of advocates, where there appeareth cun- 
ning counsel, gross neglect, slight information, indiscreet pressing, or 
an overbold defence; and let not the counsel at the bar chop with the 
Judge, nor wind himself into the handlihg of the cause anew after the 
Judge hath declared his sentence ; but, on the other side, let not the 
Judge meet the cause half way, nor give occasion to the party to 
say, his counsel or proofs were not heard. 

Thirdly, for that that concerns clerks and ministers. The place 
of justice is a hallowed place ; and therefore not only the bench, but 
the footpace and precincts, and purprise thereof, ought to be pre- 
served without scandal and corruption; for, certainly grapes (as the 
Scripture saith) “will not be gathered off thorns and thistles ;” 
neither can Justice yield her fruit with sweetness amongst the briars 
and brambles of catching and pulling clerks and ministers. The at- 
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tendance of Courts is subject to four bad instruments: first, certain 
persons that are sowers of suits, which make the Court swell and 
the country pi.e: the second sort is of those that engage Courts in 
quarrels of jur‘sdiction, and are not truly “ amici curiz,” but “ pa- 
rasiti curie,”’ in puffing a Court up beyond her bounds for their own 
scraps and advantages; the third sort is of those that may be ac- 
counted the left hands of Courts; persons that are full of nimble and 
sinister tricks and shifts, whereby they pervert the plain and direct 
courses of Courts, and bring justice into oblique lines and labyrinths: 
and the fourth is the poller and exacter of fees; which justifies the 
common resemblance of the Courts of justice to the bush, whereunto, 
while the sheep flies for defence in weather, he is sure to loose part 
of the fleece. On the other side an ancient clerk, skilful in precedents, 
wary in proceeding, and understanding in the business of the Court, 
is an excellent figure of a Court, and doth many times point the way 
to the Judge himself. 

Fourthly, for that which may concern the sovereign and estate. 
Judges ought, above all to remember the conclusion of the Roman 
twelve tables, “ Salus populi suprema lex ;’’ and to know that laws, 
except they be in order to that end, are but things captious, and 
oracles not well inspired: therefore it is a happy thing in a state, 
when kings and states do often consult with Judges; and, again, when 
Judges do often consult with the king and state; the one, where 
there is matter of law intervenient in business of state; the other, 
when there is some consideration of state intervenient in matter of 
law; for many times the things deduced to judgment may be 
““meum” and “tuum,” when the reason and consequence thereof 
may trench to point of estate: I call matter of estate, not only the 
parts of sovereignty, but whatsoever introduceth any great alteration 
or dangerous precedent; or concerneth manifestly any great portion 
of people: and let no man weakly conceive, that just laws and true 
policy have any antipathy; for they are like the spirits and sinews, 
that one moves with the other. Let Judges also remember, that 
Solomon’s throne was supported by lions on both sides: let them be 
lions, but yet lions under the throne: being circumspect, that they do 
not check or oppose any points of sovereignty. Let not Judges also 
be so ignorant of their own right, as to think there is not left them, 
as a principal part of their office, a wise use and application of laws ; 
for they may remember what the Apostle saith of a greater law than 
theirs ; “ Nos scimus quia lex bona est, modo quis ea utatur legitime.” 

Lorp Bacon’s Essays. 











IN THE MATTER OF THE ESTATE OF SOLOMON 
BACHMAN, DECEASED. 


In the Orphans’ Court of Bucks County. 


A Guardian is bound to use diligence and care in putting his ward’s money at interest— 
and all ihe money of the ward, and all the money made out of the ward's money, belong 
to the ward. 


Solomon, David, and William Bachman, Administrators of the 
estate of Solomon Bachman, deceased, filed a settlement of the ac- 
counts of said Solomon as Guardian of Michael Uhler, the 22d April, 
1841, charging themselves with a balance of $2,110 26, including 
simple interest irom the time the money of the ward came to their 
hands. ‘To this account the ward by his attorney J. M. Porter, Esq. 
filed the following exceptions: 

1. That the accountant has not accounted for all the interest 
which he made, or ought with due diligence to have made, out of 
the money of his ward which came to his hands. 

2. That periodical rests at reasonable times should have been made 
in the account, and the princi; le and interest of these rests have been 
aggregated. 

3. That taking the mode of stating the account into consideration, 
too great an allowance is made to the accountant out of the ward’s 
estate. 

4. That the account shows a less balance due the ward, than is 
really and justly due him. 

5. ‘The accountant has not accounted for all the property which 
came into his hands, or ought to have come into his hands, and which 
he was bound to receive and account for. 

Wherefore the Court appointed C. E. Du Bois, Esq. as Auditor, to 
take into considertion the exceptions, and make a statement and 
report thereon. 

The amount of money that came into the hands of the Guardian was 
$1276 47, and was received by him in the years 1828, 1829, and 1830. 
Nothing had ever been expended for the maintenance, education, 
&c. of the ward. 

The Auditor, accompanying his statement with the evidence, re- 
ported his account, charging the Guardian with the principal and 
interest aggregated at the end of every three years—having first 
deducted the commissions of the Guardian from the whole sum, and 
then his commissions from the interest accumulated at the expiration 
of each triennial term. 

To this Report the accountant excepted, and the same were ar- 
gued the 22 February, 1842, by H. Chapman for the accountants, 
and by C. E. Wright for the ward. 

Wright for the ward cited, 8th, 9th, and 10th sections of the act of 
29th March, 1832; also 17th and 18th sections; 4S. & R. 112; 8 
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S. & R. 12; 128. & R. 317; 1 P. R. 282; 5 Rawle 323-833; 4 
Watts 84; 6 Watts 237-250; 8 Watts 73; 2 Rawle 305; 9S. & 
R. 263; 2 Mad. Chancery 12 

Chapman, for accountants, relied upon some of the above cases. 


Judge Burnsipe delivered the following opinion: 

« This case comes before the Court on exc eptions to the Report of 
an Auditor on the guardian account of Michael Uhler. The Auditor, 
on the evidence, which is returned with his Report, and pursuing the 
spirit of the 10th section of the act of 29th March, 1832, which 
directs, “ That any Guardian whether required by the Court to give 
security or not, shall at least once in every three years, and at any 
other time when so required by the Court, render an account of the 
management of the minor’s property under his care, which accounts 
shall be filed in the office of the Clerk of the Orphans’ Court for the 
information of the Court and the inspection of all parties concerned, 
&c.” The Auditor added the interest to the principal at the end of 
every three years, and on that principle settled the account. ‘The 
representatives of the Guardian, who is deceased, object that it is 
charging them with compound interest, and that it is oppressive. 
All the evidence is before the Court, and it is contained in the depo- 
sition of Henry Lesh, who swears—* | borrowed money of Solomon 

Jachman, about $1150, at six per cent. interest. | borrowed it nine 
years ago next spring—lI paid the interest every year. I gavehima 
note for the interest one year, and I paid him interest on the amount 
of that note. S. Bachman told me that Mr. Riley had some money 
and paid the same rate of interest that I did. I saw Riley pay him 
interest once. He said he had all the money out at full interest. 
The money I borrowed of him belonged to the minor Michael Uhler, 
so he told me. He told me that Rile y had some of the same money 
—that Riley and I had all that belonged to this boy. The Guardian 
told me that he never had any trouble about putting out his Guardian 
money. He said he always had this money out—this Guardian 
money. He told me this since [ had the money of him. He was 
Guardian for his sister. I don’t know of any money loaned at five 
per cent. in my neighbourhood, Durham Township. I got the money 
about the first of April. He told me when I went to borrow the 
money of him in the fall, that | was to have this boy’s money, and if 
he did not get enough of his money in he would make up the balance 

out of his own.’ 

There is also the evidence of the present Guardian B. Reigle, who 
swears: “I am the present Guardian of Michael Uhler, and have 
received the balance appearing on the face of the account of the late 
Guardian. [ have not got it all loaned out at this time. I have in my 
hands at this time less than $100. The rate of interest is different 
in my neighbourhood, I could borrow at five per cent. though many 
loan at six. The money in my hands I am unable to loan out safely 
at this time. I don’t think there is much money loaned in my neigh- 
bourhood except to trading men. The money I have loaned out for 
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my ward is at six per cent. Mr. Bachman was a farmer—a careful 
prudent man in business.” 

It is contended that all compound interest is illegal, and that the 
Guardian has accounted for all money that has come to his hands 
with six per cent. interest. That the exceptions to this rule are, where 
he has used the funds and refused to account, or is guilty of cor- 
ruption. We have no certain positive rule on this subject, of trus- 
tees paying interest in Pennsylvania. 

We have several well settled principles. One is, that all the 
money of the ward, and all the money made out of the ward’s money, 
belongs to the ward—and that the Guardian should use diligence and 
care in putting the ward’s money to interest. 

Considerable diversity of opinion exists in the Court on the present 
case, and we have with difliculty been able to unite. We have come 
to this conclusion, to affirm the Report with this exception, that the 
Guardian is to be allowed $100 of the interest to remain in his hands 
without any interest to be calculated upon it, to meet any contingency 
of the ward, schooling, clothing, sickness, &c. And the account is 
sent back to the Auditor to report the balance and state the account 
on this principle. 

We would recommend to all Guardians to comply with the tenth 
section of the act of 29th March, 1832, before referred to, and exhibit 
an account of the management of the minor’s property under his 
care—such an exhibit is not to be advertised or settled by the Re- 
gister—it will only cost the small fee of filing—and it will enable the 
Court and all persons interested to see how the minor’s affairs are 
managed. These exhibits should be laid before the Orphans’ Court 
for examintion, at the succeeding term after they are filed. It will 
enable the Court to judge of the management of the afiairs of the 
ward, and to do justice to the Guardian as well as to the ward when 
the account is finally settled. 





LIEN OF RENT ARREARS. 


In the late case of Sands v. Smith, 3 W. & 8. 1, land subject toa 
rent service reserved by a deed containing a clause of distress, but 
now of re-entry, for non-payment, had been sold by the Sheriff under 
a judgment obtained by a stranger, and not for arrearages of the 
rent. It was held, that the landlord might distrain upon the Sheriff’s 
vendee, for arrearages which had fallen due before and after the 
sale; and one of the grounds was, that he could not have resorted for 
satisfaction, to the fund raised by the sale. With respect to this part 
of the decision, it is opposed to the impression which before prevailed, 
and which was founded upon the case of Bantleon v. Smith, 2 Binn. 
146, the leading one relative to the peculiar force given in Pennsyl- 
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vania to the lien of rent arrear. In this case the ground rent deed 
contained a clause of distress and of re-entry, if no sutlicient distress 
could be found, to hold till arrearages paid. ‘The rent was in 
arrear, and the landlord obtained judgment and sold the land. It 
was decided that he was entitled to be paid out of the fund raised by 
the sale, the amount both of his judgment and of arrearages sub- 
sequently due, in preference to other creditors having judgments of 
an earlier date than his own. A corollary from this, is, that the 
lien of the judgment relates back to the commencement of the tenant’s 
title, and the sale gives as clear a title against all persons claiming 
under him, as he derived from the landlord, 4 Rawle 146; for on no 
other supposition could the preference be given. But it is remarkable 
that no principle is referred to by the counsel on either side, or by 
the Court, as the foundation of the doctrine. It is treated all around 
as ifit were a consequence of the rights of distress and re-entry re- 
served by the deed; but nothing is said to show how this con- 
sequence is to be inferred, nor is the justness of the mere inference 
gainsayed by the opposite counsel. Their argument went only 
to the point that the arrears were merged in the judgment, that they 
had ceased to be rent, and that consequently distress, re-entry, and 
all other incidents which might belong to them in that character, 
had also been merged and destroyed, and therefore they could give 
no retrospective effect to the lien of the judgment. The opinion of 
the Court delivered by C. J. Tilghman, is likewise confined to the 
question of merger, which it holds not to have taken place. The 
retrospective lien is passed over as if it must be understood neces- 
sarily to exist, if distress and re-entry continued to exist, and the 
subsequent arrears though placed on the same footing as the judg- 
ment, are unnoticed in the discussion. The doctrine of the case 
was probably conformable with the former practice and understand- 
ing. Indeed a manuscript case of Potts v. Rhoads in the Common 
Plea supporting this supposition was cited, to which emanating as 
it did from a Judge remarkably well versed in the principles of law, 
and familiar with the practice, great importance was attached by the 
Chief Justice in confirmation of his views. 

To the want of explanation which we have been noticing in Ban- 
tleon v. Smith, C. J. Gibson adverts in Sands v. Smith, saying, that 
he does not understand on what principle of lien it is founded. Now 
though the charge of obscurity thus intimated is true, yet it does not 
seem to have been altogether called for, and with the general tenor 
of the opinion, has been sufficient to excite some fears that it is a 
symptom of the downfall of the doctrine, notwithstanding the dis- 
claimer of an intention to cast a shadow upon the authority of the 
leading case. But as it has always been considered as settled law, has 
been repeatedly recognized in the Supreme Court, and innumerable 
titles are dependent upon it, its repudiation would be attended by the 
most disastrous consequences, and jealousy even of a hint against its 
reputation is not unreasonable. Its origin, it appears to us, may rest 
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in the principles of equitable lien, to which it bears a perfect re- 
semblance, and which at the time of Bantleon v. Smith had not 
yet been questioned as part of the law of Pennsylvania. Indeed 
four years later, in Irvine v. Campbell, 6 Binn. 118, the full English 
doctrine was adopted, that a vendor of lands had a lien against a 
purchaser for a valuable consideration from the vendee, with notice 
though only censtructive, that the purchase money was unpaid, 
Arrearages of rent fall completely within the a of this doctrine. 
They are the consideration for the land, (Co. Litt. 142 a Gibb. Rents 
9,) quite as much as the purchase money by the hoy of an ordinary 
sale; and all persons claiming under the tenant, have notice in point 
of law of arrearages due, for they are compellible whether they have 
actual knowledge or not, to make payment. As thus there is already 
a lien, the equitable doctrine in its application to rents reserved, has 
the merit of a conformity with the law, not possessed i in the case of 
mere purchase money, which is a lien only in equity. A new re- 
medy merely, is given against the land itself, to enforce a liability 
which befure existed with reference to the owner’s person, by reason 
of his ownership. The objections moreover to the equitable rule with 
us, have relation altogether to our policy on the subject of notice of 
liens, but they have no application in regard to arrearé ages of rent, 
for no new principle of notice is introduced. 

Another remark in Sands v. Smith is, that rent is not an incum- 
brance. If by this the hereditament is meant, and not the ar- 
rearages, we do not see the bearing; but if it is intended that the 
arrearages of a rent are not an incumbrance in Pennsylvania, this 
is a denial of Bantleon v. Smith; at least it is to be so considered if 
the word incumbrance includes a claim which is binding upon the 
title to lands, and may be made the means of divesting that title re- 
trospectively, into whose hands soever it may come; for this was 
the effect given to the judgment for arrearages in the case just men- 
tioned ; and if our definition of an incumbrance is not correct, then 
a mortgage is not within the meaning of the word. Now though the 
remark of the Chief Justice, be confined to a case where there is no 
right of re-entry reserved, still we hold it to be repugnant to Bantleon 
v. Smith, inasmuch as the re-entry there was only to hold till ar- 
rearages paid, which is but a species of distress. Littleton, sec. 327, 
in reference to it says, “in this case if the rent be behind and the 
feoffer enter, he shall have the land, but in manner as for a distress,”’ 
and part of Lord Coke’s Comment is, “ that the feofler by his re- 
entry gaineth no freehold, but an interest to take the profits in nature 
of a distress,” and “that the freehold of the lessee doth continue. 
Co. Litt. 203 a. This modified kind of re-entry, then. not being a 
proceeding against the land itself, does not create a diflerence be- 
tween the two cases, nor give a support to Bantleon v. Smith, which 
is wanting to Sand v. Smith. 

Though some of the remarks in the latter case do seem to con- 
travene the former, yet the decision itself does not, for the most that 
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can be deduced from it, independently of these remarks, is that there 
was no right to come upon the fund raised by the sale, which is not 
in the least inconsistent with the idea of its being an incumbrance. 

In conclusion it may be observed, that there is no principle to be 
found ia the decisions, whence it may be inferred with certainty 
whether a rent charge with a right of re-entry would be an in- 
cumbrance, in the sense in which the word has been used by us 
above. But as it gives a remedy against the land itself, it might 
we Il by ane juitable. and convenient analogy, give a similar effect to 
the remedy by judgment. In regard to a rent service without the 
incident of re-entry, the authority of Lord Coke, as above cited, will 
bring it within the case of Bantleon v. Smith. 


The subjoined extract is from a Review contained in a 
Jate number of the Dublin University Magazine. The 
Review is of a work which has lately appeared under the 
title of “* The Lawyer, his Character, and Rule of Holy 
Life. By Epwarp O'Briex, Barrister at Law. The 
extract published by us, treats very fully and ably, a 
question which has been always a subject of interesting 
und earnest discussion among Iawyers—and will therefore, 
we hope, prove not unacceptable to our subscribers. 


THE LAWYER, HIS CHARACTER, &e. 


The great principle of Mr. O’Brien’s book is the obligation of 
governing legal practice by strict reference to the supreme Law of 
Conscience, in de spite of the evil prescription that so strongly coun- 
tenances oblique and dishonest courses. This, as we have said, he is 
induced in his ** Apology’? to reason out elaborately, in order to 
resist prejudications which would have been fatal tothe influence of his 
views. The insertion of this preliminary argument was the judicious 
suggestion of a distinguished legal friend. It isa vabakle disser- 
tation, expressed with great stre nth and unaffectedness, and leaving 
few or none of the pr »pul: ir allegations unanswered. 

“We will dedicate a page or two to the consideration of this 
question ; stating its moral bearings as they appear to us, and in ge- 
neral conformity with the principles of pure and elevated truth, 
delivered in the excellent little digest before us. 

The whole will of course turn upon our conception of the Relation 
of the Lawyer to his Client. The true idea of that relation is well 
expressed in various parts of Mr. O’Brien’s book. He feels the 
importance of precisely defining it. 

Thus—* If, as is obvious, the resulting force (to speak mecha- 
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nically) of the three persons united—the client, attorney, and advo- 
cate—ought to be the same as that of the client alone, were he 
endowed with the powers and knowledge necessary to plead his own 
cause, it follows, as a necessary consequence, that the advocate should 
not lend himself to produce, in concert with his client and the at- 
torney,an eflect which could not with justice be produced by the client 
alone, when filling all the three characters in his own person.”— 
(Appendix, p. 188.) Or again, and to the same eflecti—* ‘To bar- 
risters prope rly it appertains, legally and in order, to set before judges 
and juries that which the diligence of the att erney has gathered from 
the complaint of the client; so that the whole togeth .er—barrister, 
attorney, and si enh bs as it were one man, whom of right one 
spirit of truth, justice, and mercy should move and animate.”— 
(Chap. ii.) Or thas—* in one word, the lawyer regards himself as 
put in his clicnt’s place to do for him whatever he might do for him- 
self (had he the lawyer’s skill) consistently with truth and justice ; 
more than this he will not do; and he desires not those for his clients 
who dare not trust him to act with the same prudence, integrity, 
and zeal as if the cause were his own.”—(Chap. vii.) Or once more 
— All that is maintained is, that the advocate has a right to expeet 
what every person who calls upon another to aid him in any under- 
taking is bound to give—an assurance that the object he is called 
upon to co-operate in effecting is such as may morally and law fully 
be sought.”—(Apol. fur the work, p. 33.) These statements as 
prefacing the argument for a high estimate of legal duties, are im- 
portant, because they seem directly to meet the popular plea of the 
identification of the advocate with his client. The vy suggest at once 
the proper reply, which cone len the alleged identification, but main- 
tains that the advocate is identified not with all the client may desire 
to do, but with all he ought to do—identified with the client not as 
with a being of mere will and blind or malignant impulse, but as with 
a moral agent essentially bound to all the laws of justice and truth. 
For it is surely manifest that no man—lawyer or not—can justly 
abandon his own moral nature under any conceivable circumstance; 
can deliberately cease to be possessed of a sense of right and w rong, 
or possessing it, can voluntarily cease to be responsible for the actions 
which that sense of duty is meant to govern. Nor can that identifi- 
cation be more than a monstrous fiction which can only proceed upon 
supposing the wilful suppression of an essential constituent of human 
nature on the part of him who is to enter into this relation of ima- 
ginary identity. 

Such is the conception of the Relation of Lawyer and Client, 
which reason and justice appear to authenticate. Now let us attend 
to the rival statement. 

The popular theory (for such we fear it must be styled) is ex- 
pounded i in all its fullness in the following passage of Lord Brough- 
am’s celebrated Defence of Queen Caroline before the House of 
Lords; a passage the enthusiastic reception of which by the majority 
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of an honourable profession, only evinces how easily a principle of 
false honour may assume the dignity of self-sacrificing virtue. “ An 
Advocate,” said the eloquent speaker, “ by the sacred duty which 
he owes his client, knows in the discharge of that office, but one 
person in the world, that client and none other. ‘To save that client 
by all expedient means; to protect that client at all hazards and 
costs to all others, and among others to himself—is the highest and 
most unquestioned of his duties; and he must not regard the alarm, 
the suffering, the torment, the destruction, which he may bring upon 
any other. Nay, separating even the duties of a patriot from those 
of an advocate, and casting them, if need be, to the wind, he must 
go on, reckless of the consequences, if his fate it should unhappily be 
to involve his country in confusion for his client’s protection!” Surely 
we are not unreasonable in asking for some argumentative ground 
for such a subversion as this is of all duty, under the name and 
sanction of duty; surely it is not unfair to ask how the title and 
calling of a Lawyer obliges a man under pain of grievous guilt to 
become an accessary to guilt the most atrocious; justifies him in vo- 
luntarily assuming and forces him to maintain a position which, 
without the sanctity of the lawyer’s gown, would merit the condem- 
nation due to the abetter of conspiracy or treason. 

To this very reasonable demand, various answers have been given, 
to some of which we shall just now have occasion to draw attention. 
Our own opinion of them is clear: they are altogether inadequate to 
oppose the stricter views, or to justify such a statement as (for ex- 
ample) the remarkable one we have just cited. And yet it is scarcely 
possible they could have obtained such currency without some foun- 
dation in the reality of things; nothing so very plausible was ever 
without some element of truth. The proper use, then, to be made 
of these ordinary pleas in justification of professional laxity is, not 
indeed for the purpose of opposing or denying the higher principles 
of duty—but salutarily to qualify the application of them, by im- 
pressing upon the conscientious advocate the danger of overstrained 
scrupulosity in the refusal of cliencies. This is the real value of 
these popular arguments; and as long as they are restricted to that 
object, they are not without substantial use and benefit. And, in 
truth, if most of the ingenious statements of these arguments be care- 
fully examined, it will be found, that though they profess much more, 
they just prove this, and nothing else; for as long as it is granted 
(which is seldom or never formally denied) that there is any case 
which a lawyer ought unhesitatingly to refuse, so long the principle 
of conscience is reserved, and all the subsequent dissensions must 
turn upon the degree and details of its application. 

To this, as a necessary supplement to the argument, we may, 
perhaps, return. It certainly ought not to be omitted, were any 
complete or methodical discussion of the question undertaken. The 
common views of legal duty have their proper place, and they ought 
to be given it. They are worth something, though not worth all 











188 THE LAWYER, HIS CHARACTER, &c. 


their upholders would claim for them. And in moral subjects, 
though not in the word of mathematical truth, no demonstration is 
felt to be perfectly satisfactory which does not account for the ex- 
istence mi prevale nce of the objection, by in some way including it 
in the solution. ‘The objections will still retain force if we do not 
show how they gained influence, and what, if any, is their real 
weight. Nor are the strict and conscientious prin ciples advocated 
by our author at all weakened by candidly admitting that there is a 
considerable value in the ordinary represe ntations, when confined vo 
their proper use, as practical monitions against an undue and ex- 
aggerated scrupulousness. 

Employed, then, for this subordinate purpose, we grant such argu- 
ments to have a real value; employed to contravene the main 
principle, that conscience must rightfully claim to regulate the 
lawyer’s adoption of cases, we strenuously deny their cogency. 
And yet to this issue the question has actually been urged. It is 
true that, as we have said, special cases might easily be proposed 
which would (we humbly hope) extort a disclaimer from even the 
most licentious of legal casuists; but it is, nevertheless, certain that, 
in theory, the doctrine here denied has been, in all its unqualified 
amplitude, earnestly and constantly maintained. We do not merely 
refer to such rhetorical bursts as that of Lord Brougham. It has 
been stated and defended as a fundamental maxim, not in the ardour 
of the speech, but in the gravity of the essay, that the lawyer is to 
know no will but that of his accidental consulter—that he is to see 
with no other eyes than those of his client, though, indeed, he may 
furnish those eyes with glasses to enable them to see farther, and to 
see more clear rly . And though this op inion really—and, ene would 
think, manifestly—contradicts the primary elements of all mo ality, 
the attempt to question it is at this day often met, in ordinary so- 
ciety, not so much with laboured argument as with almost con- 
temptuous pity. It is now therefore, time for us to examine briefly 
the real worth of this very popular theory of a lawyer’s duties. 

The argunents in defence of it are v. iriously modified, ace ording 
to the peculiar temper and experience of the persons urging them ; 
but, setting aside some obviously untenable position—unt tenab! le, be- 
cause they would equally apply to every case in which one man can 
be asked to help another—they seem nearly all to reduce themselves 
to the general pleas (1.) of the merely representative character of 
the advocate, and (2.) of the ultimate tendency of the obligatory 
adoption of all cases by our lawyers to secure, on the whole, the 
greatest amount of justice in the country. 

1. The former of these allegations we hav2 already, in substance 
answered. We have affirmed that the lawyer, unless he can volun- 
tarily resign his moral nature, has no right to become the represen- 
tative of the oppressor or the cheat; that is, to become the mechanical 
instrument for evil of any employer who may be wealthy enough to 
hire his services. There is no magic in either the word or the idea 
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of Representation that can rightly effect such a transformation as 
this. Were the function of the Advocate merely the official duty of 
stating to a Court the wishes of a certain individual, and the grounds 
upon which that individual rested his claims, without being himself 
supposed in any degree, to have furnished these grounds, or authorized 
the public statement of them, there might be some force in the ar- 
gument. We might thus save the morality of the Lawyer, by 
lowering his office to that of a Clerk. But we all know that neither 
in theory nor by practice is this limitation of the Lawyer’s office 
justified. The Lawyer, who is said to be the simple representative of 
his client’s predetermined purposes, is himse/f the framer of the 
whole case; it is he who has decided that it shall be brought into 
Court, itis he who has prepared it for that issue, it is he who has 
devised the pleas by which it is to be supported, it is he who is 
engaged to watch over its progress, it is he who, having originally 
advised it, is answerable for its success. Surely it is impossible even 
to coneeive a more perfect instance of a deliberate combination to 
the production of acommon result. Surely it can scarcely be denied 
that in any case of wilful injustice, the counsel, holding such a relation 
as we have described, is even more directly the author of the whole 
proceeding than the guilty client himself. And it remains to be 
shown—eertainly it never has been satisfactorily shown—that the 
principles applicable to every other case of complicity in crime, fail 
to be applicable here. 

This is sometimes met by the plea, that the Court and the world 
at large are well aware that the Lawyer is not always of the opinion 
he publicly maintains; that there is a universal “ understanding” of 
this among all parties; and that this ** understanding” is sufficient 
to make his partnership in evil only nominal. A conventional license 
to deceive, annuls the guilt of deceit; as it annulled the guilt of secret 
theft in Sparta. But this will go but a little way in solving the diffi- 
culty. It is indeed at once clear that the principle must be defective 
somewhere; for a thousand cases could be named where any mind 
with a single spark of honesty would reject its application with horror; 
and yet, if it be valid at all, it ought to be so universally. Nor would 
the Spartan analogy help the matter; it would rather expose the 
defect of the argument; for surely the civil license to indulge in 
secret thievery would scarcely have justified, in foro conscientia, 
him who (for example) robbed his own father of sustenance, or a 
dying friend of the bed on which he lay. Exactly as in all minds of 
any degree of integrity, there must be understood limits to this 
licence of professional deceit, which yet is stated as if it were al- 
lowable universally ;—and which is, in truth, of very little argumen- 
tative value, in a question of principles such as this is, unless it be 
assumed to be thus absolutely applicable. But we take more decided 

round. The very fact of such a conventional liberty to the pro- 
essors of the Law is itself altogether imaginary. The corrupt 
practices of the Profession may have produced such an understanding; 
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but is this profession indeed, to take advantage of its own wrong? to 
erect the results of its own evil into a criterion to justify the evil that 
produced them?! No constitutional enactment, in any country, has 
ever recognized this supposed understanding, that property, and re- 
putation, and life, are only to be held and enjoyed subject to the 
attacks of legal cupidity ; no civilized country has ever thus eman- 
cipated a particular body of its citizens from all the restraints of 
morality ; and given it a per-centage on the possessions of the rest 
as the legitimate prize of its authorized iniquity. So feeble are the 
very foundations of this pleading.—But, now, examine”how far it 
will practically apply. In the first place, it is plain that this licence 
to assume a part, and the indemnity from crime which it is supposed 
to bring, cannot in any degree apply to those private advices of 
Counsel, upon which the whole cause was originally undertaken, 
and which are usually considered to form the most important func- 
tion of the profession. Here insincerity is so little authorized, that 
it is justly fatal to all professional reputation: here the lawyer vo- 
luntarily charges himself with the whole moral character of the case, 
and makes himself deliberately responsible for it-—But even in the 
public conduct of the case in Court, this understood assumption of a 
part cannot fairly be pleaded as a vindiation of wilful participation 
in a criminal intention to overreach or defraud. For it is obvious that 
the whole labour of the advdeate is practically do destroy this very 
supposition (that he is assuming a conviction which he does not feel) 
in the minds of his hearers; it being certain that his avowal, or even 
the suspicion at the time, of his not holding the opinion he supported, 
would be at once fatal to the success of his labours, especially of his 
appeals to a jury; and it being, in point of fact, the very character- 
istic of an unpractised pleader to allow any such disbelief to be de- 
tected. Here, then, we have the unscrupulous praetitioner defended 
upon a supposition which it is his avn most strenuous object to nullify; 
and the existence of which, during the period of his professional ex- 
ertions, would be almost certain to neutralize the eflect of the very 
assumption it is supposed to justify ! 

II. But the ground upon which the chief reliance rests, is unques- 
tionably that other plea to which we have alluded; the alleged 
tendency of this system of professional ethics to ensure on the whole, 
the greatest amount of justice to all parties of litigants in a country; 
by securing the adequate representation of every cause, and such 
thorough examination of its merits as is best calculated to elicit real 
truth. 

When this is proposed as a satisfactory moral justification for the 
system which makes it obligatory upon advocates to adopt all cases 
indiscriminately which are offered to their acceptance, it can only 
proceed upon the general principle, “that the probability of ultimate 
public advantage is sufficient moral warrant for any private action ;” 
and upon the particular assumption, “ that this public advantage is 
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really best secured by the system in question.” 
to admit either of these propositions. 

J. It is not possible for us now and here to enter into any elaborate 
examination of that peculiar moral system of General Expediency, 
of which the former principle is the expression. We shall, for the 
present, merely observe that we have no quarrel with those who see 
much that is valuable in the expositions of that system. It is no feeble 
or inoperative truth which they have got hold of, when they insist 
upon the duty of contributing to public benefit, and when they place 
that duty very high inthe scale of human obligations. But it is only 
one truth among many. ‘There can be no doubt that both affirma- 
tions are true, and equally true,—that we ought to act so as to 
increase public happiness, and that we ought to fulfil our special obli- 
gations for their own sake. But when the latter truth is made a mere 
corollory from the former, when the former is represented as involving 
all others, and constituting the only real ground of duty, we are forced 
to deny a system which necessarily leaving many acknowledged 
duties incapable of reference to any such principle, leaves them there- 
fore, destitute of satisfactory proof ;—a system which, in ambitiously 
claiming for its single principle universal empire, is really forced to 
abandon many of the most important provinces of morals unguarded 
to the irruption of scepticism and sophistry. 

In order to cover this deficiency, inherent in the “Greatest Hap- 
piness Principle,” many efforts have been made; of which the most 
remarkable is undoubtedly the introduction of the theory of “general 
rules,” which, collected originally from expediency, are supposed to 
become the immediate standards of moral action. These, it is con- 
ceived, will embrace all cases where no direct relation to general 
expediency can be discerned. 

But with all the provision men can make, by this supplemenal ma- 
chinery of general rules and classes of actions, it is most certain that 
itis the particular action with which the individual is concerned—the 
particular action so and so circumstanced ; and that there are innu- 
merable instances of unquestionable obligation where that particular 
action, being wrought or omitted in perfect secrecy, and influencing 
the positive enjoyment of no existing person, cannot be shown to have 
any relation whatever to the rule of general happiness, or to any 
happiness-test at all. ‘Take, for example, the case of a promise pri- 
vately made to a dying man to build him a monument, or to defray for 
him a certain amount of funeral expense. It being conceded that 
the promiser is bound to keep this covenant, the theorists, who deny 
that there can be any moral duty where the enjoyment-of some ani- 
mated being is not in some way involved, introduce their doctrine of 
general rules or classes of actions; and urging that it is for the ad- 
vantage and happiness of men that, as a general rule, such promises 
should be kept,—as otherwise the comfort of the dying would be se- 
riously impaired by the universal loss of confidence,—plead, that if 
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all such promises ought to be kept we have granted that this par- 
ticular promise ought, as being one of the number. But this seems 

a palpable falacy. For if the only ground why all such promises 
aaa to be kept, be the perceived connection between such fidelity 
and general confidence, surely if a particular case arise, where an 
individual is absolutely certain that his faithlessness, being utterly 
and for ever unknown, cannot possibly diminish general confidence, 
in that pa ticular instance he must, upon this theory, feel himself 
liberated from any obligation, even though he grant the propriety of 
fidelity as a genera/ rule. It is manifest sophistry in such a case to 
object that we “ assent and deny with the same breath” that promises 
ought to be kept to the dead. Nor does it alter the matter to intro- 
duce, with Paley, the Divine Will, as commanding “the general 
rale,” and thereby inclusively commanding all the particular actions ; 
for still on his own showing, the Divine Will commands the general 
rule, and all the actions it comprehends, en/y in so far as they canbe 
evinced to afiect happiness. That which alone indicates “ the general 
rule” must surely govern its application, whether to enforce or to 
suspend it.—It is triumphantly asked—“ would it be well that all 
men should thus disregard their promises!” We reply,—undoubt- 
edly, if the creation of happinesss be the only object of morality, it 
would be quite as well that all men should individually as the cases 
arose, disregard such secret promises as these, though not, of course, 
that they should so act by concert, or that they should ever divulge 
their conduct,—suppositions which are manifestly excluded in the 
hypothesis on which we are reasoning. For indeed, it is not the 
promiser’s actual respect for his promise, but the dying man’s belief 
that he will respect it, that can aflect the happiness of the latter ; ; and 
consequently on this theory the only obligation on the promiser is to 
preserve or not diminish the belief in him or in others; which in the 
present case we suppose to be done, whether he really ever fulfil the 
promise or not. So that such treachery seems completely to evade 
even that bond of “general rules,” which has been devised to include 
such cases. 


(To be continued.) 
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Weare indebted toa friend who finds time, amidst his nu- 
merous professional engagements, for the indulgence of a cul- 
tivated taste for general literature, for the following letter of 
Lord Mansfield. Though relating, neither to his Lordship’ S 
Jegal or judicial position, it is still valuable asa curious relic 
of old times, and highly interesting, as the characteristic 
style of one whose distinguished abilities, and learning, and 
illustrious name, impart an attractiveness to every thing 
that can enable us to view him from any point. It will be 
also recollected that the private papers and correspondence 
of Lord Mansfield are very rare, the greater part of them 
having been destroyed with his furniture, in the celebrated 
riots in London of 1780. 


Kenwood, 29th Dec. 1764. 


I received your letter last night with surprize & concern. I 
have often & long struggled to put, as far as possible, farther, a 
favourable construction upon Mr. Popham’s general intention, con- 
trary to the strongest facts. The particular was delivered in to me 
in his name, & upon his credit and authority; it could not other- 
wise be. The attorney employed, I think his name was Newton 
Guidott, looked upon as a fair man, and in considerable business. I 
never suspected the truth of it. Mr. Popham, when he was last in 
town, discovered to me the falsehood and made an excuse, which 
if true, shewed his privity and left the impression. It was too tender 
to press the matter then, but chose to wait till | should see more. 
Though I think it no excuse for the late receiver, yet Mr. P. was 
the principal cause of the abuse put upon me by that transaction, 
which was of a piece with the false particular. 

Notwithstanding this, and much more, you know how I desired 
to impute a great deal to indolence and his being in bad hands. You 
know how anxious | was that the justice due to me should be done 
in the least expensive and most friendly way to him. He did him- 
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self propose you to me for the Receiver. He gave me his word of 
honour that he would not receive any more of the rents, nor execute 
any lease, but leave them to the receiver. The appearance of his 
hesitating now in a matter so much for his own interest, if he has 
any honest meaning, is very alarming, and throws a colour upon all 
the past: It gives credit to what we were told before you left London, 
that there was something very bad still behind. 

I doubt the sufficiency of the fund. His wealth is a meer* pretence; 
give him his election whether he will perform his engagement—if he 
does, I still wish to obtain justice in the most favourable w ay to him, 
and desire you to act accordingly. If he should be ill advised 
enough to refuse, then it is plain what his views are. They are 
upon the plan of the Particular and the last Recr. to do manifest 
injustice, in which case he drives me to the necessity of getting right 
as I can. Nothing can exceed the dishonesty of his persevering in 
this conduct but the egregious weakness and folly of it. I can ap- 
point you Reer. You will act under that authority till the Court 
of Chancery sits, when I have a right to get you further appointed 
by the Court. I desire you would give ‘immediate notice to the 
stewards and tents. not to pay him, and if you hear of leases exe- 
cuted by him contrary to his power, it is just to give notice. I will 
instantly proceed to foreclose and bring actions upon the bonds and 
covenants. Apprize him particularly of my fixed resolution, and 
my reasons strongly but as decently as you can contrive. 

I am very truly, yours, &c. &e. 
MANSFIELD. 
Mr. Way. 


THE LAWYER, HIS CHARACTER, &c. 
(Continued from page 192.) 


But to return to the immediate application of the theory of General 
Expediency to the special question of Indiscriminate Advocacy. It 
has, as we have said, been held that the duty of all citizens, and of 
the Lawyer among them, can on/y be fixed by showing the com- 
parative t tendency of actions to the greater benefit of soc iety. Now, 
it may be sufficient to say of this mode of discovering duty, that the 
theory seems to admit of refutation out of itse/f. For however the 
fixation of virtues and duties first arose, it is most certain that if the 
general welfare of society be now the legitimate test of men’s con- 
duct, one of the earliest conclusions drawn from that doctrine would 
be that we should vot practically recur to it as the first or principal 
directory of duty, inasmuch as nothing could be more infallibly in- 
jurious to society than such habitual reference. It can scarcely be 
denied that men are capable of acting from some more direct and 
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immediate rule of duty, the simple fact being that nearly every man 
does; and if this be thus possible, there cannot surely be the least 
doubt that it is infinitely more for the benefit of society that they 
should follow this immediate dictate of duty, than that they should 
recur to a rule which requires innumerable elements of calculation 
before it can give any result at all, and which at every step of the 
computation affords a new disguise for self-deceit, and a new apology 
for the impatient passions. On the very hypothesis, then, that ge- 
neral expediency is the u/timate test (inadequate as that doctrine is), 
we argue that it can never have been designed as the immediate rule. 
No rule of duty can ever be of the slightest practical value—no rule 
of duty can ever have been meant for man—but one that is instan- 
taneous and authoritative ;—delay the verdict of Conscience or 
weaken its certainty (and the calculation of utilities must do both), 
and in the warfare of temptation you inevitably annul its whole 
practical efficiency. 

Now the position of the Lawyer in no respect insulates him from 
this immediate authority of the rule of conscience, as rightfully su- 
perseding all remoter grounds of action. If the true rule for man be 
that of obvious justice and truth irrespective of ultimate results ; if, 
as a universal maxim, conduct be for man and consequences for God ; 
there is no conceivable reason why that should be suspended in the 
case of one profession which is received in every other department of 
society as the only safeguard of mutual confidence and common 
integrity. If we would at once reject the plea of the thief or the 
assassin, who should urge us to listen until he had evinced that on 
the whole there was a slight overbalance of probability that his crime 
would be useful to society ;—and that, not merely because we denied 
the alleged probabilty, but because we utterly disdained and repudi- 
ated the principle of such a defence; there cannot be adduced the 
smallest reason why we should tolerate the same principle as jus- 
tifying the wilful partnership in guilt which belongs to him who 
knowingly assists by legal ingenuity a project of fraud, under what- 
ever conventional respectability of profession he may be sheltered. 
What effect, indeed, ought the adoption or the countenancing of such 
maxims by a whole profession to have, except to heighten our in- 
dignation at their prevalence ? 

2. Having rejected the ethical principle upon which this argument 
proceeds, we may now devote a brief attention to the supposed fact it 
assumes ; namely, that the undertood obligation among Lawyers to 
adopt all cases 7s necessary, or at least is more expedient, for the 
general attainment of justice. 

Here it may be proper to prevent misconception by steadily de- 
fining the doctrine we really maintain: because most of the ordinary 
representations on the opposite side of this question seem to proceed 
upon gross exaggerations of the views they are brought to resist. 
All that we affirm is this;—that conscience must not be refused its 
influence on the acceptance or rejection of legal cliencies. And we 
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oppose this proposition to the doctrine, that the acceptance ought to 
be compulsory, and the lawyer left no option. If the adversary (as 
is likely) attempt to modify the latter assertion, we then observe 
that the whole matter of discussion is at once changed; the real 
point of dispute is surrendered ; the question becomes one ot degree ; 
and upon that new ground of consideration (a very important one 
too) there would propably be found little substantial difference be- 
tween us and any honourable opponent. In point of fact this tacit 
substitution of another question /s the usual issue of the discussion ; 
naturally enough, when the unqualified doctrine is found untenable. 

But at first the case is usually put in the most unmodified form ; 
the force of the argument resting upon the universality of the obiga- 
tion. It is admitted, nay, urged, that their value would vanish, if 
any exception were admitted to the rule of compulsory advocacy. 
Among these arguments are such as follow ;—that on this principle alone 
all cases will be secured on adequale examination ;—that this prac- 
tice, leaving the Lawyer no option to decline, separates, in public 
estimation, the real sentiments of advocate and client, and tlius 
secures the former against the tyrannical interference of irritated 
power ;—that, on any other understanding, the character of the 
advocate who accepts or who refuses would itse/f become evi- 
dence for or against the party ;—that pretended conscientiousness 
would afford a ready ercuse for the desertion of causes with which 
the timid barrister was afraid to connect himself. The principle 
universally understood and unflinchingly carried out, that the Lawyer 
is the indiscriminate servant of the public, at once, it is said, remedies 
all these evils. 

Now it would be very uncandid to deny that such disadvantages 
as these might sometimes result in the conscientious exercise of the 
profession: the real question is, whether they would ever result to a 
degree which could counterbalance the grievous ev‘l of compelling 
a whole profession to become the helpless instruments of iniquity ; 
or to a degree which could serious/y injure the chances of truth and 


justice in any country. Reflect on the amount of these vaunted 


difficulties. What real advantage would it be that every case which 
malice and dishonesty may contrive should have a hearing?) Why 
shculd it be so marvellously beneficial to the interests of society, that 
a knave (and in the strictest times no other would find himself with- 
out a competent advocate in a profession comprising hundreds) 
should be furnished with every facility for deceiving a jury into 
sanctioning his turpitude ? Surely to this plea we ean cordially echo 
the reply given to its well known parallel—* nous n’en voyons pas 
Ja necessité.”” It is chimerical to suggest that it might possibly be 
even beneficial to the general cause of justice that such a man should 
be embarrassed by the diffiulty of finding a practitioner to second 
his knavery ’—Thus, too, the allegation that this understanding alone 
can screen the Bar from the vengeance of an enraged Government, 
is one that implies only to rare and peculiar crisis of political ex- 
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citement; aud one that actually even then is not always verified; for 
we all know that in such trials the advocates selected are usually 
those who are understood to sympathize in general politics with their 
less fortunate clients; and who are safe—not because their sym- 
pathy is any secret (which would alone help the argument), but 
because, whatever be their political views, they are as advocates 
shielded in their high and important vocation by public opinion and 
the spirit of the Constitution—bulwarks which would remain un- 
impaired under our principles as well as under those we oppose. 
Again—that on these stricter views, the character of the Advocate 
would prejudge the case (a plea which seems to have been uged 
with great power by Lord Erskine*) is of tittle practical importance; 
for if the case be onc of palpable dishonesty, it is of no greater mo- 
ment it should be thus prejudiced than by any other common inference 
of character from associates; and if it be one of integrity, the pro- 
fession is never likely to be so poor in men of eminence as not to 
afford advocates of character to match + ith their weight of reptuta- 
tion the ablest who may be led to oppose it. Other objections are 
such as seem equally to apply to every instance in which men depend 
on the assistance of their fellows; and such as would equally suspend 
the exercise of conscience in all. For example,—if the pusillanimous 
Lawyer can pretend a conscience, so can any other man solicited to 
help in any other case; nor has any casuist ventured on thisground to 
stigmatize all conscientious objecions as inadmissible. If a conscien- 
tious lawyer may be deceived as to the moral character of a case, 
and thus do unintentional injustice, (for this too is earnestly pleaded), 
he will only exemplify the universal fact of human fallibility ; while 
from the numbers of the profession, a remedy is in this instance - 
culiarly attainable. And to all these alleged difficulties (which i 
truth, belong to every strenuous effort to obey the rule of right), aaa 
now be opposed the direct and obvious benefit to general justice from 
conscientiousness in advocates. For when once it became under- 
stood that a lawyer’s own character was in some degree concerned 
in the trial of his client, he would naturally desire to seem to proceed 
only on grounds such as would justify his adoption of the case; that 
is, to be seen desirous only of the clear statement of right and the full 
elicitation of truth. Could this spirit be preserved, can there be 
the slightest doubt that the public would benefit largely by it? The 

master evil of human law, its facility of perversion to purposes of 
vexatious delay, or of positive injustice, being thus almost wholly 
eradicated. 

And now we may introduce one or two consideraticns to which 
we before alluded as tending usefully to illustrate or to qualify the 
application of these principles; tending, at least, to make the prospect 
less discouraging of prosecuting the profession on these maxims of 
resolute integrity. 





* Cited by Mr. O’Br‘en, p. 164. 
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We believe, thea, that the thorough reception of the reasonsngs 
on which we have insisted, by the mass of legal practitioners, while 
it would undoubtedly raise the tone of the entire profession, would 
produce far less diminution in the number of cases actually under- 
taken, than might be at first imagined. It is not that enterprises 
of conscious injustice are not hazarded by clients: but that—espe- 
cially in the hurry and occupation of the busy practitioner—it would 
seldom happen that even the most conscientious lawyer should be 
able at once to pronounce a case wholly unworthy of judicial arbi- 
tration, and that he would always feel it his duty to obey his client’s 
declared and anxious wishes for a public investigation as long as 
there appeared the least fair claim for it. Let this be carefully 
weighed. We have already stated, that if after mature examination, 
the lawyer consider the case simply unjust, he is bound to decline it. 
But on the other hand, as long as there appears a single element 
of right—of probable or possible right—to be pleaded, even when 
the chances are against its success, we hold it assuredly the lawyer’s 
duty, even after having (if he think proper,) advised the surrender of 
the cause in point of policy, still to hold himself ready to state and 
support il, should the client so determine. It would be to overstate 
the case to represent the lawyer merely as the client’s adviser. 
There is unquestionably a relation established between these parties 
of a more peculiar kind. The Lawyer is not solely an adviser; he 
is an understood agent and servant also; and considerations of duty 
are to apply to him just as they do to a servant—neither less ner 
more. In adopting his profession and attending the Courts, the 
Lawyer announces himself as prepared to be the legal assistant of 
any man who may please to call on him; once engaged in this he is 
bound ; conscientious scruples coming in afterwards as a limitation. 
In other words, a man does not become a Lawyer in the first instance 
to benefit public justice, and then espouse at his option certain chosen 
cases as a means to that end; he becomes a Lawyer in the first in- 
stance to espouse all offered cases of demand for justice, and applies 
his conscientious scruples secondarily as an occasional bar to that 
primary object. And this relation of voluntary universal public 
servant arsies not merely after he has considered all the merits of a 
particular cause; it arises from the day he has entered the profession ; 
upon that day he became the servant of the public, and each special 
cliency only fixes the general relation to a particular instance of it. 
It thus results that from the first moment the Lawyer is consulted, 
and voluntarily bends to hear the statement of the consulting party, he 
establishes the relation with that party of servant as well as of 
adviser ; and consequently is (as in all other cases of service,) to 

esume it in the first instance his business to execute according to 
bie skill the wishes of his employer. If conscientious objectious 
arise, of course he is to obey them; but this consideration, though 
absolute in order of authority, is secondary in order of time; they 
are not to be presumed as likely, or admitted without reluctance; 
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and as long as they do not palpably present themselves, the Lawyer, 
having engaged in the cause, ordinarily retains no option of retiring. 
And thus, it is perfectly consistent with all we have said, andiindeed 
seems to flow out of the very conception of the Profession and of 
its relation to the rest of society, to ailirm,—that as long as there is 
a possibility that the client may have right on his side, the con- 
scientious Lawyer will feel it, not only a thing permitted, but a duty, 
to set forth the claim; and if the number of cases to which this cha- 
racteristic fairly applies be considered, it will probably be found to 
leave not very many more rejected cases than those which most bar- 
risters of high character would even now unhesitatingly decline. 

And hence we conceive the chief value of such a book as this to 
be, not so much that its influenc would very materially alter the 
amount of practice in the Profession, as that it would elevate the 
tone of principle on which that practice is conducted; furnishing good 
men with distinct grounds for their course and setting before them 
the portraiture of the character they are to aspire to realize. This 
our author has admirably done; and assuredly this is needed. It 
cannot but move regret that the genuinely Christian Lawyers who 
now amount to a goodly fellowship at our own Bar, should make 
their views upon this important subject so feebly felt in society. 
And we cannot but think the reason to be (as we have before hinted) 
thet these views are to themselves unfixed and indefinite; the almost 
unconscious eflects of strong religious feeling, and not the direct and 
deliberate consequences of convictons of the peremptory Law of 
God. These are eminently religious men; and the cause of all this, 
doubtless, lies deep in the peculiar religious teaching of the age. 
But we forbear a subject too extensive, and perhaps too delicate, to 
attempt on this occasion. 





ROSSEN . ° ° . ° 
c “ig 7 With notice in the nature of a scire facias to 
; Tussey, as Garnishee. 
M‘ALLISTER, “a 


Opinion of the Court of Common Pleas of Chester County, delivered by Bett, President, 
June, 1840. 


_ Money in the hands of a Constable arising from the sale of the chattels of a defendant 
in an Execution , cannot be attached at the suit of a creditor of such defendant, under the 
35th section of the act of 16th of June, 1836. 


This is a proceeding under the 25th section of the act of the 16th 
of June, 1836, relating to Executions, by which it is enacted, “ In 
the case of a debt due to the defendant (in 2 judgment recovered) of 
deposit of money made by him, or of goods or chattels pawned, 
pledged, or demised as aforesaid, the same may be attached and levied 
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in satisfaction of the judgment, in the manner allowed in the case of 
a Foreign Attachment, but in such case a clause in the nature of a 
scire facias against a Garnishee in Foreign Attachment, shall be 
inserted in such writ of Attachment, requiring such debtor, repositary, 
bailee, pawnee, or person holding by demise as aforesaid, to appear 
at the next term of the said Court, or such other time as the Court 
from which such process may issue shall appoint, and show cause 
why such judgment shall not be levied of the etlects of the defendant 
in his hands.” 

Tussey, the Garnishee, having appeared on the return of this pro- 
cess, the plaintiff filed interrogatories, which were answered. From 
these it appears that ‘Tussey, as Constable of the Township of New 
Garden in this County, by virtue of several Executions, issued by 
Justices of the Peace, levied on and sold certain personal chattels of 
M<Allister, who was defendant in these Executions; and that after 
ptyment of the executions a balance of the proceeds of sale remained 
in Tussey’s hands. ‘The plaintifl! now moves the Court for judgment 
against the Garnishee, to be levied of the balance; while the latter 
insists that the suit should be quashed, as having been improvidently 
issued against him. Which motion ought to prevail depends on the 
due construction of the act of Assembly just cited. 

Prior to the siatute, stock, money deposited, goods and chattels 
pawned, belonging to a debtor, and debts due to him, could only be 
reached by writ of Foreign or Domestic Attachment, which lying, 
only, in certain cases was but an imperfect remedy. To supply 
the defect, which had been much lamented, the Legislature passed 
that part of the act of 1836, to which attention has been called, 
providing that in the case of money, and goods and chattels, circum- 
stanced as mentioned in the act, and of debts due to a debtor, the 
same may be attached and levied in satisfaction of the judgment, in 
the manner allowed in the case of a Foreign Attachment.” 

It would be a waste of time and labour to enter on a formal ar- 
gument to prove that the Legislature, in enacting this law, had in 
contemplation the writ of Foreign Attachment as a settled, subsisting, 
and well known remedy in Pennsylvania, with all the incidents be- 
longing to it. ‘The property or chose in action is to be attached: it 
is to be attached as in the case of a Foreign Attachment and in cases 
like the present, “ a clause, in the nature of a scire facias”’ is to be 
“inserted in such writ of Attachment.” By the 37th section, after 
service of such writ, the effects of the defendant and debts due to 
him, are to remain attached, “in the manner heretofore practised 
and allowed in the case of a Foreign Attachment.” Every thing to 
be collected from the statute, in fact, shows the intent to be a new 
application of the old remedy. ‘To say, as has been said, that the 
proceeding is not by Foreign Attachment, but only in the nature of 
a Foreign Attachment, is saying nothing, for if it be of the nature of 
Foreign Attachment, it must, in the absence of any manifestation of 
a contrary intent, entertained by the law-makers, be governed by the 
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same principles and used, subject to the same rules as obtain in 
cases strictly of Foreign Attachment. 

If this be so, the plaintiff’s motion must be denied, for it must be 
conceded that money or other property belonging to a debtor, in the 
custody or keeping of an officer of the law, cannot be made the 
subject of a Foreign Attachment. (Ross v. Clark, 1 Dall. 354.) 
This rule has even been extended for the protection of Executors, 
on the ground that they are in a sense, officers of the law. (Shewell 
v. Kean, 2Whart. 339.) 

There is no soundness in the argument urged at the bar, that 
although a Sheriff, Prothonotary, and even an Executor, is exempt 
from the operation of this writ, yet a Constable is not, because of the 
particular form of the Execution under which he acts, commanding 
him to levy the debt of the chattels of the defendant, “ returning the 
overplus, if any, to the owner.” The rule is not founded on any form 
of writ; it exists without and independant of writ. It springs from 
the maxim, Kzpedit reipublice ut sit finis litium. « If, say the Court 
in Ross v. Clark, a proceeding of this kind were allowed, there could 
be no end of suits.” This reason is as applicable to such a pro- 
ceeding as this, asin Foreign Attachment, and Kadom ratio idem lex. 

The money then, sought to be attached in this case, having come 
to the hand of the Garnishee, in the discharge of his funetions as an 
officer of the law, he is entitled to the protection of the established 
rule. The motion of the plaintiff is, therefore denied, and, following 
the precedent set in Ross v. Clark, the writ is quashed.* 


PIERSON v. M‘CORMICK, with notice.in the nature of a scire 


facias to Collins. 


Opinion of the Court of Common Pleas of Chester County, delivered by Bett, President, 
December, 1840. 


The Supervisor of the Philadelphia and Columbia Rail Road, appointed by the Board 
of Canal Commissioners, is a public officer in the employ of the Commonwealth, and 
money received by him from the State, to pay persons employed on the road, under his 
direction, cannot be attached under the 35th section of the act of 16th of June, 1836, for 
the debt of the employee. 


This case is founded on process, in the nature of an, attachment 
issued in pursuance of the provisions of the 35th section of the act of 
16th June, 1836, relating to Executions. The question presented for 
decision, arises on a rule to show cause why it should not be quashed, 
obtained by Collins, the Garnishee. 





* Sed vide, as to this, Pierson v. M‘Cormick, post. 
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In the case of Crossen v. M‘Allister, decided by the Court in June 
last, ii was held that the process is governed by the same principles 
and used subject to the same rules as obtain in cases of Foreign At- 
tachment, and that, where attachment will not lie, neither will the 
statutory writ, and as a consequence, that money or other property 
belonging to a debtor, in the hands of a public officer who received 
it as such, could not be made the subject of this process. 

The only question then, to be decided in this case is, whether 
Collins is such an oflicer recognized by law, and received the money 
in question, in that character ! 

In his answers to the interrogatories filed by the plaintiff, he states 
that he is a Supervisor on the P hilade Iphia and Columbia Rail Road, 
and, as such, appointed M‘Cormick, the defendant, foreman of the 
third section of that road: that in June last, he received from the 
Commonwealh, in his capacity of Supervisor, money to pay the 
— employed by him, including M‘Cormick, as foreman. This 
statement must for present purposes be taken as true. 

A Supervisor of the public works of this State, is one appointed 
by the Board of Canal Commissioners, by virtue of authority vested 
in them by law, to superintend and oversee some particular portion 
of those works,—to keep, or cause the same to be kept in repair, 
and for this to employ, and pay with the public money received for 
that purpose, the necessary labourers, and, generally, under the 
direction of the Canal Commissioners, to do every thing proper for 
the preservation and protection of that portion of the public improve- 
ments entrusted to his care. Now an office (officium) is defined by 
Blackstone, to be a right to exercise a public or private employment, 
and to take the fees and emoluments thereunto belonging. 

Officers are public or private. Every man is a public : officer who 
hath any duty to perform concerning the public; and he is not the 
less of a ‘public officer when his authority i is confined to narrow limits; 
because it is the duty and the nature of that duty, which makes him 
a public officer, and not the extent of his authority. (Carth. 479, cited 
in Com. v. Binns, 17 S. & R. 233.) We have seen that the em- 
ployment of the Garnishee involves the performance of a duty con- 
cerning the public, and consequently upon principles, and according 
to the definition or description just given, he is a public officer. 

But the very point is decided in West v. Jones, (9 Watts 27.) It 
was there held that an action of assumpsit would not lie by a con- 
tractor, for work on the Pennsylvania Canal, to recover the amount 
of a final estimate, against the superintendant of the work and the 
disbursing officer of the State, who, as was alleged, had erroniously 
paid the money to another; because he was a public officer, and 
only an instrument in the hands of the Government to make payment 
in its name, and, therefore, accountable to the Commonwealth alone. 

So here, the Garnishee received the fund in dispute as a disbursing 
officer of the Commonwealth, to pay inferior employees in the service 
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of the Government acting under his direction. As such officer he is 
clothed with a trust to be performed under prescribed regulations, 
and we think it would, as in the case of a Sheriff or Constable, be 
strongly against public policy, to subject the fund thus received by 
him, to this process of attac hment. If this were permitted, it must 
necessarily interfere with the due prosecution of the public business, 
and the proper management of the public works. ‘To adopt with 
slight variation, the language of our Supreme Court in Shewell v. 
Kean, 2 Whart. 339,) when speaking of Executors, it may with 
truth be ‘said, it would tend to distract and embarrass these officers, 
if, in addition to their ordinary duties, of themselves often multiplied, 
arduous and responsible, they were liable to be drawn into conflicts 
created by the interposition of the creditors of those employed under 
them ; to suspend, indefinitely, the settlement of what may be called 
public accounts; to attend, perhaps, to numerous rival attachments ; 
to answer interrogatories on oath, and to be put to trouble and ex- 
pense for the benefit of third persons, in no way connected with the 
duties of their trust. 

But let us consider this question in another point of view. 

The Commonwealth, not Collins, is M‘Cormick’s debtor. The 
former is only the agent of the State to make payment in its name, 
(West v. Jones, supra.) and for this purpose money is furnished. 
But the debt remains until the money is actually paid, and until then 
the fund is the property of the Commonwealth. What is this then 
other than an attempt to attach a debt due from the Government to 
M‘Cormick, which it was long ago settled, cannot be done. (Nathan 
v. Commonwealth of Virginia, 1 Dall. 77 in notes.) It is, in principle, 
the same as if, after a special appropriation by law, to pay a debt or 
claim due to an individual, his creditor should lay an attachment in 
the hands of the State Treasurer or other custodier of the public 
monies; and it is almost needless to say that such a proceeding could 
not be sustained. 

But inasmuch as the plaintiff is not concluded by the answers of 
the Garnishee, but is still at liberty to go to a jury if he think he can 
prove that Collins in his private capacity is indebted to the defendant, 
or has in his hands any money deposited, or goods or chattels 
pawned, pledged, or demised by the defendant; the rule to show 
cause must be discharged, leaving the plaintiff to proceed if he see 
fit. This course is corrective of the point of practice as ruled in 
Crossen v. M‘Allister, where the process was quashed. 











QUESTION. 


Lands on the bank of a navigable river owned by divers persons, are increased in extent 
by gradual alluvial deposits. Should the boundary lines on the accretion so furmed, be 
extensions of, and at the same angle with the original boundary lines ? 


OPINION. 


At Common Law, a navigable river is a river in which the tide ebbs 
and flows. It is sometimes called an arm of the sea, and is devoted 
to the public use for all purposes as well for navigation as for fishing. 
In such navigable rivers the rights of the riparian proprictor extends 
only to high water-mark. ‘The title of the bed of the stream is in 
the sovereign, subject to the use of the stream as a public highway. 

There are two classes of rivers not navigable in the technical 
sense. One class is of those in which the tide does not flow and 


reflow, but which are yet large enough to be useful for purposes of 


commerce, in the transportation of articles of merchandize by boats, 
rafts, &c. The other class are insusceptible of any public use. In 
regard to all rivers not technically navigable, by the Common Law 
of England, the title of riparian owner upon each side extends ad 
medium filum aque, and if the same person own both sides of the 
stream, it includes the whole bed. The exclusive right of fishing 
follows the title of the soil. Of course it is competent for the pro- 
prietor to cross in his grant the bed of the river from the adjuining 
freehold, and limit his grantee to the margin of the water. 

Speaking of these undoubted doctrines of the Common Law, C.J. 
Swift of Connecticut has remarked ; (Adams v. Pease, 2 Conn. 483.) 
«“ A more perfect system of regulations on this subjet could not be 
devised. It secures common rights as far as the public interest 
requires, and furnishes a proper line of demarcation between them 
and private rights.’””, And Judge Hosmer, afterwards C. J. in the 
same case adds, “ that they promote the grand ends of civil society 
by pursuing that wise and orderly maxim of assigning to every thing 
capable of ownership, a legal and determinate owner. 

By the Civil Law, all rivers the flow of whose waters were perennial 
belonged wholly to the public. The right of fishing also was common 
to all men in harbors and rivers. The use of the banks was as 
public as the stream isself. Ships therefore could attach to them— 
could tie ropes to the trees there growing—or unload any thing upon 
them. Yet the property is in those, whose farms they adjoin. 
Bracton, who was C. J. of England in the reign of Henry the Third, 
copies this law word for word from Justinian into his treatise de 
Legibus, (lib. 1 c. 12. s. 6,) and it has been strenuously contended 
to have been the law with all inland navigation in his time. (Per 
Best, J. Blundell v. Catterall, 5 B. & A. 268.) It assuredly breathes 
a spirit more liberal than that of the Common Law, and more 
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adapted to those great public works of internal improvement, which 
have added so materially to public and private wealth, in all 
countries in which they have been undertaken. 

In Pennsylvania we have a local law, that conforms more nearly 
to the civil in many respects. It was settled by the case of Carson 
v. Blaser, (2 Binn. 475,) that the owners of land on the banks of the 
Susquehanna and other principal rivers, where there is no ebb and 
flow of tide, have not an exclusive right to fish in the river immedi- 
ately in front of their lands, but that the right to fisheries in these 
rivers is vested in the State and open to all. C.J. Tilghman in a 
subsequent case, (Shunk v. Nav. Co. 14 8. & R. 79,) has said that 
among the rivers which may be called principal, may be safely enu- 
merated the Ohio, Monongahela, Youhiogeny, Alleghany, Sus- 
quehanna, and its north and west branches, Juniata, Schuylkill, 
Lehigh, and Delaware. ‘ ‘There is,” says he, “ one decisive reason 
against extending the Common Law to Pennsylvania: and that is that 
the right of fishing in England flows from the right of soil. Now 
with us it never has been supposed from the earliest times to the 
present moment, that the owners of land on the bank had the right of 
property in the soil, to the middle of the river in front of their land ; 
because if they had they would have a right to the islands also, con- 
trary to the universal opinion and practice.” 

It will be seen at once how important the doctrine of alluvion may 
become, since it is not confined in the operation, as it necessarily is 
in England, and those States which have broadly adopted the Com- 
mon Law principle to the sea-shore, and arms of the sea or rivers 
technically navigable, that is, having the flux and reflux of the tide, 
but extends to all our principal streams. 

In Pennsylvaniaalso, it may now be considered as settled, that land 
bounded by a river in which the tide ebbs and flows, extends to low 
water mark. The space between high and low water mark, while 
it remains overflowed, has the character and incidents peculiar to 
the bed of a navigable river, that is, the public may freely pass over 
it, or fish or bathe in it, under suitable restwictions. The right to 
reclaim is the only one which the owner may exercise in regard to 
it. He may erect wharves and other needful buildings to the low 
water line, (Freytag v. Powcl, 1 Whart. 536; Ubroth v. Lehigh 
Co. 7 Hazard’s Register 293; Maffit v. Sarchet, MS. Com. Pleas 
Philad. Co.; Hart v. Hill, 1 Whart. 130; Comm. v. Shaw. 148. & 
R. 13; Ball v. Slack, 2 Whart. 508.) 

To the low water mark then the lines of the plat are to be ex- 
tended. It is at this point that alluvion commences.’ This is that 
gradual imperceptible accretion which takes place on the shore of a 
navigable, or as it might be termed more properly with us, a public 
stream, so slowly, that like the shadow on the dial the fact that it is 
advancing, can only be observed by the admeasurement of space at 
intervals of time. ‘ Imperceptible must be understood,” says C. J. 
Abbot, (King v. Yarborough, 3 B. & C. 91,) as expressive only of 
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the manner of the accretion, as meaning imperceptible in its pro- 
gress, not imperceptible after a long lapse of time.” This is 
given to the riparious proprietor on the ground of the maxim, qui 
sentire commodum sentive debet et onus. “ Equity,’ says Britton, 
the author of a celebrated French Dictionary of Jurisprudence, 
“requires that he who sutlers the inconvenience should reap the 
advantage. As nothing is more prejudicial than the vicinity of 
a river, which inundates, submerges, and deteriorates the neigh- 
bouring fields, nothing is more just, than that the proprietor to whom 
the stream has often borne prejudice, should enjoy in exclusion of all 
others, when it becomes beneficent, a gilt less a gain than a reparation, 
less a present than an exchange.” 

The question before us is one of inherent difficulty. A very dili- 
gent examination has not enabled me to find a case or even an 
opinion by any judge or legal writer, except that which was ex- 
pressed in the case of Ball v. Slack, and which will be noticed 
presently, which has any direct bearing upon the point. We must 
recur to principles, and where shall we seek them? ‘The general 
nature and character of the right of alluvion—the reason upon which 
it is founded—and general convenience or policy seem the only 
fountains of reasoning left us, to which we may with safety resort. 
These seem to me to require that the boundary lines on alluvial ac- 
cretions should not be extensions of, and at the same angle with the 
original boundary line, but should be extended at right angles to the 
shore, or to a tangent to the shore. 

The accretion is made to the line of the shore, which may be 
considered mathematically as having length without breadth. The 
ends of such a line have no inclination. Does not then each particle 
of allvuial matter as deposited, find its proper place on that line? 
If you go inthe smallest degree beyond the extremity so as to make 
or follow up an inclination, will not the extreme particle attach in 
part at least to the neighbouring soil. “The accretion imperceptibly 
made remains to the heritage to which it is found united.” (Guyat. 
Repub. Univers. 113,-2 Hall’s Law Journ. 324.) “ The augmentation 
which happens in a heritage by alluvion is only one and the same 
with the heritage: fundus fundo accrescit, sicut portio portioni.” (De- 
nisart, vol. 1. p. 74, 2 Hall’s Law Journ. p. 329.) The general 
nature and character of alluvion seems to require that each shore 
proprietor should have his share of the alluvion in proportion to his 
front on the river, which attracts the particles of alluvial matter and 
to which they adhere. 

If we recur to the reason of the rule, it may be observed, that 
where the lines of a river lot are oblique, the less the quantity of 
ground lost by gradual attrition, the more will be added by ailuvion, 
and vice versa. It is true that if we regard only extent of front, this 
reason does not hold good: in such case as attrition narrows the 
front, alluvion extends it, and vice versa, which has the appearance of 
equity. Yet in the majority of instances, the gain of territory is of 
more importance to the riparian proprietor than width of front: itis 
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only in these lucky spots where commerce has seated herself either 
to communicate with foreign countries, or as a convenient depot for 
internal transportation, that front is of more value than ground. 

The argument drawn from inconvenience, is one of “much force 
where direct authority fails. Where the weight of other reasoning 
is nearly on an equipoise, it ought to turn the seale. (Hargrave’s 
note Co. Litt. 66a.) In ordinary cases indeed, alluvion of ages 
would hardly affect to any material degree the extent of river front, 
yet there are cases, similar to the case of the Batture at New Or- 
leans, where by the extension of the boundary lines, an individual 
possessing a river lot might be completely cut off from access to the 
water. Such an event destroying a large proportion of its value, 
can scarecely be presumed to have been within the honest intention 
of the orginal proprietary, who portioned off the soil or of his grantors 
or beneficiaries. Though when these extended lines come in “contact 
with each other on the alluvial deposits, it would no doubt be con- 
tended that the elder title should override all the others, yet how‘can 
the rule be applied to cases where original titles have arisen on 
warrants taken out, laid and returned at the same time, a thing of 
frequent occurrence, or to a subsequent partition of a tenancy in 
common amicable or compulsory. In such cases the Courts must 
be driven to some decision, which would harmonize with the rule 
that equality is equity, and none seems so well adapted as lines at 
right angles to the shore, which without difficulty or interference, 
indeed with that simplicity which the law will always prefer, pro- 
motes, in the langage of C.J. Hosmer, “the grand ends of civil 
society, by pursuing that wise and orderly maxim of assigning to 
every thing capable of ownership, a legal and determinate owner.” 

In regard to those waters which are indisputably absolute private 
property, there would be considerable reason in calling for a pro- 
traction of the lines ad medium filum aque. Such beds were parts 
of the soil originally taken, the lines returned in the survey, and the 
quantity so many acres aqua coopertas admeasured and paid for. 
Questions of the kind under discussion would not be therefore likely 
to occur in the mere abstract. If we recur to the language of Lord 
Hale and of the Civil Law, in reference to the supposed case of an 
innavigable stream, we shall discover something which has a ten- 
dency to confirm the view taken of the principal question. 

Lord Hale enjoys the enviable distinction of being in himself the 
highest authority upon questions of this character, independently 
altogether of the reasoning upon which he builds his doctrines, or the 
books or cases to which he refers. His ipsissima verba have more 
than once been nicely scanned and confidenly relied on. He says, 
“ Fresh rivers, of what kind soever, do of common right, belong to 
the owners of the soil adjacent, so that the owners of one side have of 
common right the propriety of the soil, and consequently the right 
of fishing, usque ad filum aque, and the owners of the other side the 
right of “soil or ownership, and fishing, unto the filum aque, on their 
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side; and if a man be owner of the land on both sides in 
common presumption he is owner of the whole river, and hath 
the right of fishing, according to the extent of his land in length.” 
This phrase, according to the extent of his land in length, seems 
to exclude any but the simple rule, which carries the lines di- 
rectly opposite the shore. ‘The language of the institutes is much 
stronger both in regard to the ownership of the bed of the stream, 
and of islands arising in it. It is pro modo latitudinis cujusque agri, 
QU LATITUDO PROPE RIPAM EST. (Mst. 1. a. tit. 1s. 22, 23.) Indeed it 
would not be difficult to imagine a case of an owner of two fields, 
one on each side of an innavigavle or private river, the lines of the one 
inclined in an opposite direction from those of the other, and if pro- 
tracted not meeting in the centre, so that the owner could not pass 
from the one to the other without committing a trespass, though in 
truth exactly facing each other on the stream. 

It is not meant to express any opinion in regard to innavigable 
rivérs. But the case of alluvion is much stronger, as it is not part 
of the original soil, but an accretion, an entirely new and distinct 
increment adhering to it, with which the original lines have really 
nothing to do. 

Much reliance is placed upon the case of Ball v. Slack, (2 Whart. 508,) 
by those who contend for the protraction of the original lines. That 
case according to the Reporter’s contracted note of it was this: “A 
grant was made by the proprietary officers in 1690, of three pieces of 
land on the river Delaware, one of which was described as follows : 
“The first piece or parcel beginneth at the mouth of Gunner’s creek, 
from thence running up the several courses of Delaware river to a 
corner post of Peter Nelson’s land, thence N. 16° W. by the said Nelson’s 
land 110 perches to a corner white oak standing near unto the above 
said Gunner’s creek, from thence following down the several water 
courses thereof to the place of beginning, being 54 acres of land, 
swamp, and cripple.” ‘The plaintiff claimed under this grant. The 
defendant held under a deed for a lot adjoining the plaintiffs lot on 
the south, which was conveyed to him after the date of the plaintifl’s 
warrant, under the following description: “A certain lot or piece 
of land, situate in the township, &c. containing in breacth on Queen 
street 70 feet, and extending in depth from said street down to low 
water mark of the Delaware river.”” The corner of Gunner’s creek 
is such, that the point at which it discharges its water into the 
Delaware at low water mark, is south of the northern line of the 
defendant, if his lot be continued between parallel lines to low water 


mark. 
(To be continued.) 
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IN THE DISTRICT COURT FOR THE CITY AND COUNTY 
OF PHILADELPHIA. 


Exceptions to Aupirors’ Report. 


Opinion Delivered February 25, 1843. 


A fi. fa. was issued August 15, 1839. by L. et. al. v. R. W. R., S. R. W., and R. B. 
trading as R. W. R. & Co. under which, persona! property was levied upon and sold b 
the Sherif for $11,016 91. Another fi. fa. was issued August 20th, 1839, by the P. d 
Co. v. R. W.R. Another fi. fi. was issued September 20, 1839, by W. et. al. v. R. W. 
R. and 8. R. W. trading as R. W. R. & Co. ‘The two last executions were returned 
levied, &e. subject to the levy under the first execution. On May 20th, 1839, an agree- 
ment of dissolu‘ion of partnership had been executed between R W.R.,S.R. W. and 
R. B. by which the whole estate and effects of said partnersh p were vested in R. W. R, 
The first execution was set aside, and in a contest by the two subsequent execu'ion cre- 
ditors, for the fund in Court. Held, That the agreement of dissolution of partnership was 
valid, and that the estate and effects of the same were vested thereby in R. W. R. and 
that the P. I. Co. by virtue of their execution against R. W. R. were entitled to be paid 
out of the said fund, in preference to W. et. al. whose execution was issued against R. W. 
R. and 8. R. W. 


Lowber, et. all. ) 
v. Fi. Fa. September Term, 1839. No. 
R. W. Richardson, 96. Ex. Aug. 15th, 1839, delivered to 


Samuel R. Wood, & >Sheriff same day. Real debt $3725. 
Richard Blunden,trading | Return by Sheriff, “ sold personal pro- 
as Robert W. Richardson | perty for $11,16 91.” 

& Company. j 





The Pennsylvania Co. for | Fi. Fa. September Rhee i Fee 
aelisneaeet. sehen 9 110. Ex. Aug. 20, 1839, delivered to 

. onihieas = same day. Real debt $12,000. 

7 Re For return see fi. fa. Lowber v. Rich- 

Robert W. Richardson. ) ardson, September, 1839.. No. 96. 


Wilson et. al., Fi. Fa. September, Term, 1839. No. 

v. 396. Ex. Sept. 21, 1839, delivered to 

R. W. R. & 8. R. Wood, L Sherif same day. Real debt $1225 81. 

trading as Robert W. For return see fi. fa. Lowber v. Rich- 
Richardson, & Company 5 ardson, September, 1839. No. 96. 


Vor. II.—No. 14. 27 
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Srroup, Justice.—The facts which bear upon the proper distribution 
of the fund in Court, may be thus stated :—on the 15th August, 18389, a 
fi. fa. was issued on a judgment, the parties to which were as given 
in the above caption. To this writ the Sheriff bas made the fol- 
lowing return: “ August 15, 1839, levied and sold personal property 
for $11,016 91.” 

On the 20th of August. 1839, a fi. fa. was issued on a judgment 
obtained by “The Pennsylvania Company for the insurance of Lives 
and Granting Annuities, against Rolert W. Richardson. ‘To this the 
Sheriff has made return in these words: “ Levied on the right, title, 
and interest of defendant, in the goods previously levied on by me by 
virtue of fieri facias to me direc ied out of this Honourable Court of 
September Term, A. D. 1889, No. 96, in which William T. Lowber 
and others are plaintiffs, and Robert W. Richardson, Samuel R. 
Wood, and Richard Blunden, trading under the firm of Robert W. 
Richardson & Co. are defendants; and by virtue of said last men- 
tioned writ of fieri facias and sundry other writs of fieri facias to me 
directed, sold the said goods and chattels for $11,016 91, as in my 
return to said writ of fi. fa. of September Term, 1839, No. 96, is set 
forth.” 

On the 2ist of September, 1839, a fi. fa. was issued on a judg- 
ment obtained by Wilson, pe & Co. against Robert W. Rich- 
ardson and Samuel R. Wood, trading under the firm of Robert W. 
Richardson & Co. 

The Sheriff’s return to this writ, is as follows: “September 21, 
1829, levied on the right, title, and interest of defendants in the goods 
and chattels previously levied on by me by virtue of a writ of fiert 
facias to me directed out of this Honourable Court, of September 
‘Term, A. D. 1839, No. 96, in which William T. Lowber and others 
are plaintiffs, and Robert W. Richardson, Samuel R. Wood, and 
Richard Blunden, trading under the firm of Robert W. Richardson 
and Co. are defendants; and by virtue of said last mentioned writ of 
fieri facias, and sundry other writs of fieri facias to me directed, 
sold the said goods and chattels for $11,016 91, as in my return to 
said writ of fieri facias to September Term, 1839, No. 96, is set 
forth.” 

Of the $11,016 91, mentioned in these several returns of the 
Sheriff, the Sheriff paid out the principal part, and paid the balance, 
being $5,197 15 into Court. 

An Audtior was appointed on the application of Lowber & Wilmer, 
to ascertain facts, and to suggest what appeared to him to be the 
proper distribution of the fund. On the hearing before him, it was 
alleged on the part of The Life Annuities Company, that the judg- 
ment of Lowber & Wilmer had been fraudulently entered—that, in 
truth, at the time of its entry, nothing was due to the plaintiffs, and 
much evidence was taken and reported by the Auditor on that point. 
And before the report had been filed, issues were asked on behalf of 
the Annuity Company, for the purpose of ascertaining the truth of 
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these allegations. These issues have since been tried, and the finding 
of the jurv was adverse to Lowber & Wilmer the plaintiffs. The 
Auditor had come to a different opinion, and had awarded a part of 
the fund to these plaintiffs. ‘This part of the Auditor’s report, owing 
to the adverse finding of the jury, must therefore, be set aside. 

The Auditor has also reported, that the goods and chattels 
sold by the Sheriff had been prior to the 20th of May, 1839, the 
property of Richardson, Wood, and Blunden, as co-partners, under 
the firm of Robert W. Richardson & Co. carrying on a branch of 
manufactures at Manyunk—that on the day last named, the following 
agreement in writng was made: 


Agreement of May 20, 1839. 


This Indenture made this twentieth day of May, in the year of 
our Lord eighteen hundred and thirty-nine, between Richard Blun- 
den of the County of Philadelphia, manufacturer, and Samuel R. 
Wood, of the said County, manufacturer, of the one part, and Robert W. 
Richardson of the said County, manufacturer, of the other part: Where- 
as,a partnership has heretofore existed between the said parties to these 
presents under the firm of Robert W. Richardson & Company: and 
whereas, the said parties to these presents have agreed to dissolve 
the said partnership, and hereby do dissolve the same. Now this 
Indenture witnesseth, that the said Richard Blunden and Samuel R. 
Wood, as well for and in consideration of the sum of one dollar law- 
ful money of the United States, to them in hand well and truly paid 
by the said Robert W. Richardson, at or before the sealing and de- 
livery of these presents, the receipt whereof is hereby acknowledged ; 
as for and in consideration of the payment of the debts and liabilities 
of the said firm of Robert W. Richardson & Company by the said 
Robert W. Richardson, Have granted, bargained, and sold, aliened, 
enfeoffed, released and confirmed, assigned, transferred and set over, 
and by these presents do grant, bargain and sell, assign, transfer, 
and set over, alien, enfeoff, release and confirm, unto the said 
Robert W. Richardson, his heirs, executors, administrators, and 
assigns, all the estate, right, title, interest, trust, property, claim and 
demand whatsover of them the said Richard Blunden and Samuel R. 
Wood, and each of them in law or equity of, in, to and out of the 
estate and effects of the said partnership, both real and personal. 
To have and to hold, take, receive, and enjoy the said estate and 
effects, with all and singular the appurtenances unto the said Robert 
W. Richardson, his heirs, executors, administrators and assigns, for 
ever. Upon condition that the said Robert W. Richardson shall pay 
the debts of the said firm of Robert W. Richardson & Company: 
and in case the said Robert W. Richardson shall find it necessary to 
make an assignment, then and in such case he is hereby authorized and 
empowered to make such preferences in the payment of the creditors 
of the said Robert W. Richardson & Company, as he may deem 
just and equitable : and the better to enable the said Robert W. Rich- 
ardson to collect the outstanding debts of the said firm, the said 
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Richard Blunden and Samuel R. Wood, have authorized and em- 
powered, and by these presents do authorize and empower the said 
Robert W. Richardson, to use their names in any legal proceedings 
that may be necessary, and the said Robert W. Richardson for him- 
self, his heirs, executors, and administrators, hath covenanted, pro- 
mised, and agreed tu and with, and by these presents doth covenant, 
promise and agree, to and with the said Richard Blunden and Samuel 
R. Wood, their heirs, executors, and administrators, that he the said 
Robert W. Richardson will pay and satisfy the debts of the said firm 
of Robert W. Richardson & Company. 

In witness whereof, the said parties have interchangeably set 
their hands and seals to these presents, the day and year first within 
written. 


{icHARD BLUNDEN [sraL.] 
Sealed and delivered Samuet R. Woop, [seac.] 
in the presenc of Rosert W. Ricuarpson, [seav.] 


James J. Barcray, 
Cuarves NayLor. 


The Auditor was of opinion, that there was no ground to impeach 
the bona fidis of this agreement, and that the eflect of it was to 
transfer to Robert W. Richardson, the sole and exclusive ownership 
of the goods sold. Numerous authorities was cited by the Auditor 
on this gg most of which may be found in Story on Part nership, 
p. 508-9, § 358, in which the rule of law on the subje ct is thus stated: 
“ It is competent for the partners, in cases of a voluntary dissolution, 
to agree, that the joint property of the partnership, shall belong to 
one of them; and if this agreement be bona fide, and for a valuable 
consideration, it will transfer the whole property to such partne rship, 
wholly free from the claims of the joint ere ‘ditors.” The stipulation 

on the part of Richardson to pay all the partnership debts, is ac- 
cording to the authorities, a valuable consideration suflicient to 
support the agreement. I concur with the Auditor, therefore, on this 
point. 

The returns of the Sheriff to the last tro of the three fi. fas. here- 
in before mentioned, are amended returns made since the report of 
the Auditor was filed. ‘The original ones were such as to induce 
the Auditor to report, that the $11,016 91, of which the fund in 
Court is the balance, was produced by sales made concurrently 
under each of these three writs. [tis unnecessary to inquire whether 
the interpretation placed by the Auditor upon the original returns is 
eorrect, inasmuch as the amended returns made by leave of the 
Court, must be taken as true, and are conclusive upon all persons 

claiming a portion of the fund. Mintz v. Hamman, 5 Whart. 150. 

It is quite plain, that neither the original nor the amended returns 
to the fi. fas. of the Annuity Company and of Wilson, Jones & Co. 
are such as they ought to be. They do not respond to the require- 
ments of the writs. Instead of being direct and certain, there is a 
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circuity in the manner, and an ambiguity in the language, which 
tend to conceal rather than discover what was done or omitted. 
But they who have litigated before us are entirely satisfied with these 
returns as they are, and we must extract from them what we can, 
and shape our decision accordingly. In respect to the language of 
the returns it is to be observed, that the phrase, “ levied on,” to ex- 
press a seizure merely of goods, though frequently used in American 
jurisprudence, is very inaccurate language, and seldom found in 
English reports. For the word levy properly comprehends a sale as 
well as a seizure. Keeping this in mind, the amended returns state 
several particulars sufficiently positive and explicit. 1. That the whole 
fund was produced by sale, under the writ of Lowber & Wilmer, which 
was received by the Sheriff, the first in order of time. 2. That under 
each of the other writs, the Sheriff merely seized the right, title, and 
interest, in the one case, of the one defendant, Richardson, and in 
the other, of the two defendants, Richardson & Wood, subject ex- 
pressly in both instances, to the prior execution of Lowber & Wilmer. 

The returns state, that the Sheriff made sale under the writ of 
Lowber & Wilmer and sundry other writs of fi. fa. directed to him, 
but what other writs these were, he has not chosen to inform us. 
The very manner, however, in which they are mentioned, shows that 
those of the Januity Company, and Wilson, Jones & Co. were not of 
the number. 

The question then presented is, whether in virtue of the several 
liens under the two last named writs, the proceeds of the sale made 
under that of Lowber & Wilmer, are to be applied to either or both 
of those, or must be paid over to the defendants. 

The solution of this question would have been very easy, had the 
writs in each case, been issued against the same three defendants. 
The money having been paid into Court, it would have been dis- 
tributed among the different execution creditors, according to the 
order of time in which the delivery of the writs had been made to 
the Sheriff. Hutchinson v. Johnston, 1 D. & . 729; Jones v. Ather- 
ton. 7 Town. 56; Saunders v. Sheriifl of Middlesex, 3 B. & Ald. 95; 
Sawle v. Painter, 1 D. & R. 807; Drewe v. Laine, 11 A. & E. 
529: Lambert v. Paulding, 18 Johns. R. 311; Russell v. Gibbs 5 
Cowen 390. 

But in the actual case before us, neither of the last two executions 
was directed against a// the defendants named in that of Lowber & 
Wilmer, under which the sale was made. And as in sales by the 
Sheriff, whether the subject be real or personal property, the right, 
title, and interest, and nothing more, of the defendant ean be sold, 
and to the proceeds of the sale the execution creditors, (I speak of 
personal property.) are entitled, whether the defendants have or have 
not any interest in the thing sold. (Walters v. Pratt, 2 Rawle 265.) 
and as the separate creditor of one of the partners cannot come upon 
the partnership effects to the prejudice of the other partners or the 
creditors of the partnership, it is asked how can a fund raised by the 
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sale of the right, title, and interest of the three partners as such, in 
the goods sold, be applied to the payment of an execution against one 
or tro pariners for his or their respective debts ? 

These objections give rise to further inquiry. It is true, that the 
Sheriff can sell nothing more than the right, title, and interest of the 
defendant or defendants in the execution, and that in general, the 
proceeds of such sales, are to be considered as the substitute and 
equivalent of such estate so sold, but it is equally true, that the sepa- 
rale property of one partner may be sold under an execution against 
the partnership, and therefore it does not follow that the proceeds of 
a sale or an execution against a partnership, must necessarily be re- 
garded as produced by the sale of partnership effects. And although 
Courts do not ordinarily in the distribution of moneys arising from 
Sheriff's sales of personal property, examine into the ownership of the 
property sold, and where the Sherili has performed his otlice aright, 
can never be under the necessity of doing so, yet in the actual 
condition in which the returns of the Sheriff have placed the rights 
of the litigating joint and several creditors before a it is indispen- 
sible that this inquiry should be gone into. 

If this conclusion be correct, the proper determination is at once 
reached. For, as [ have already stated, the property sold belonged 
at the time when the liens of the several executions attached, not to 
the partnership, but to Robert W. Richardson only, by reason of the 
agreement of May 20, 1889. And therefore, the execution of Lowber 
& Wilmer, being out of the way, and the amount of the execution of 
the Life annuity Company greater than the fund in Court, the whole 
is to be paid on this execution. This distribution is predicated upon 
the assumption that by the agreement of May 20, 1839, Richardson 
became the sole and exclusive owner of the goods sold, and that the 
title of the same is a legitimate subject of inquiry in the actual cir- 
circumstances of this case. If ether of these conclusions be incor- 
rect, the results would be strikingly different. For in the first place 
the goods having been sold under Lowber & Wilmer’s execution 
against the partnership, consisting of the three individuals, Richard- 
son, Wood, & Blunden, none but the creditors of the firm would be 
entitled to participate in the proceeds. The Annuity Company 
would be put aside altogether. And not being a party in interest, 
the issve which was formed and tried, ought not to have been granted. 
See 87th § of Execution act of 1836. Purd. Dig. 421. And even 
now, the finding of the jury should, I apprehend, be disregarded. 
After providing for the execution of Lorber & Wilmer, a small ba- 
lance would remain. To whom ought thisto be awarded? The con- 
test would be, in this event, between Jones, Wi/son & Co. and the three 
defendants, Richardson, Wood & Blunden, as co-partners, and de- 
fendants as such, in the execution of Lowber & Wilmer, under which 
the sale was made. 

It will be borne in mind that the defendants in the suit of Jones, 
Wilson & Co. are not Richardson, Wood & Blunden, but Richardson 
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& Wood only, who are styled trading under the name of Robert W. 
Richardson & Co ;” which is the same firm name which ts given in 
Lowber & Wilmer’s suit to the three defendants. ‘The Auditor states 
that “the debt due to Wilson, Jones & Co. was shown to have 
been contracted by the firm of R. W. Richardson & Co.”—that is 
to say, as | have no doubt, the Auditor means, it was contracted by 
Richardson, Wood & Blunden, as co-partners under the name of 
Robert W. Richardson & Co. 

Assuming then, that the debt due to Wi/son, Jones & Co. was con- 
tracted by the three partners, Richardson, Wood, & Blunden, does this 
entitle these plaintiils to participate in the distribution of the fund, on 
the supposition that this is to be deemed the fruit of partnership 
property ! 

It is argued that it does, on the strength of an observation of Judge 
Se: geant, in Carter v. Connell, 1 Whart. R. 398. The question on 
that occasion had respect to the competency of a partner against 
whom process had been issued, but not served, to testify on behalf of his 
co-partners who had pleaded to the action. ‘The decision was ad- 
verse to his competency, and after quoting several authorities on the 
subject, it is added, “ The reason is that a judgment in favour of the 
plaintiffs would authorize a payment of the debt by the defendants 
out of the partnership funds, or it cou/d be enforced by execution.” 

There is also, a prior case, Taylor & Fitzsimmons v. Henderson, 
17S. & R. 456, in which under circumstances precisely similar, the 
plaintiff sought to compel the partner not served with process to be- 
come a witness against his co-partners. ‘The right to exact this, 
was denied by a majority of the Court, the Curer Justice, stating 
emphatically, that the “ interest” of the proposed witness “ in the 
partnership effects, would be levied and sold immediately in execution 
of a judgment against the others.” ‘This opinion is enforced by an 
argument of considerable length, but no authority on the point is re- 
ferred to by either of the learned Judges, nor have I been able to 
meet with any in the course of much research. On the contrary, it 
would seem that in the State of New York, a different doctrine has 
been held. For nearly forty years ago, the Legislature of that State 
enacted a law expressly providing for a case of this description, the 
language of which implies in the strongest terms, that the common 
law was supposed to be otherwise. (See Bank of Columbia v. New- 
comb, 6 Johns. R. 99, where the statute is given.) 

But whether or not the observations in Carter v. Connell, and 
Taylor v. Henderson, be well founded, it is certain, that those cases 
are readily distinguishable from that under present examination. 
For no process was issued against Blunden, and his name does not 
appear in any part of the proceedings by Wilson, Jones & Co, where- 
as, had process issued against him but no service made, it would, 
nevertheless, have been necessary in the declaration to set out the 
joint contract with him, and the proof must have conformed to the 
pleadings. See Gordon v. Austin, 4D. & E. 611. As it is, he is 
a stranger to the record. And this diflerence is an essential one, 
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according to Lewis v. Williams, 6 Whart. 264, in which the very 
doctrine of Carter v. Connell, and Taylor v. Henderson is repeated, 
and the limitation to which | have adverted, distinctly noticed, and 
asserted. 

In whichever way, then, the subject is considered, Wilson, Jones & 
Co. must be excluded. 

A very long time has elapsed since the money paid into Court 
came into the hands of the Sheriff. The loss of the interest during 
all this interval, has been considerable—The fund has been subjected 
also to the expense of a very laborious audit, and of two trials upon 
the issues directed to ascertain disputed facts, and the case has been 
twice argued before us. All this delay and expense, and loss and 
trouble, have been occasioned by the neglect of the Sheriff and his 
deputies, in the execution of the several writs placed in their hands. 
And yet no duty was more simple than that which they were called 
upon to perform. 

As the writs were against a diflerent number of defendants, the 
proper course would have been to have made the seizures in the 
order in which the writs were received, causing distinct sales to be 
effected under each writ. The plaintiffs in each case would have 
been entitled to receive the amount of the particular sale, to the 
extent of his claim, and no conflict of rights could have occurred, 
except perhaps upon the point in regard to which the issues were di- 
rected. And most probably, even the necessity for these would 
have been avoided. 

The order of the Court is, that after the payment of the sums 
awarded by the Auditor to which no exception has been taken, the 
balance be paid to the Pennsylvania Company for the Insurance of 
Lives and granting Annuities. 


’ al ry ’ 
Evans v. Evmes, Vend. Earp. ee ‘ 
- vs } District Court for the City and 
Lapst EY V. THE SAME, Lev. Fac. | a =n ; 
; . County of Philadelphia. 
Same v. SAME, Lev. Fac. : > ; 
‘ ik , Appeal from taxation of costs. 
Same v. SAME, Lev. Fac. ) 
Opinion delivered March 25, 1843. 


Where real estate sold under execution by the Sheriff, produces less than the amount 
of the debt, and the proceeds of sale are paid into Court, and afterwards distributed by an 
Auditor, the Sheriff is entitled to poundage upon the whole amount paid in. Where the 
real estate produces more than the amount of the debt, and the surplus is paid out by the 
Sheriff, to subsequent len creditors who have not issued execution, the Sheriff is also 
entitled to poundage upon the whole amount thus paid out by him. 


This was an appeal from a taxation of costs by the Prothonotary. 
The case was argued by T. J. Wharton, for the plaintiff, and C. E. 
Lex, for the adminstrators of H. Morris, Esq. late Sheriff. The 
facts are fully stated in the opinion of the Court. Judge Jones dis- 
sented from the opinion of the Court on the last point made. 
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Jupce Stroup.—The property sold in each of these cases was 
real. In two of them the Sheriff having made distribution of part 
of the money, paid the remainder into Court, and in the other two, 
the whole fund, with the deduction of the costs, has been paid into 
Court for distribution among lien creditors. 

The Sheriff claims commission or poundage on the whole amount 
of the respective sales. His right to this so fur as concerns the money 
paid into Court, is denied, and constitutes the only point in dispute. 

Besides several acts of the Provincial Legislature, which require 
no particu ar notice, there have been since, four acts of Assembly 
regulating the fees of Sherifls; in each of which there is a specific 
provision in respect to poundage. In the act of 1795, the language 
is, * for selling lands levied upun or delivering them to the creditor 
and making return, for every pound, not exceeding one hundred 
pounds, seven cents, &c. and this proviso follows: “no poundage 
shall be paid for more than the real debt in the execution,” 3 Smith’s 
Laws, 255. 

The corresponding provision in the of 1814, reads thus: “ levying 
on lands or goods and selling the same, for each dollar not exceeding 
three hundred dollars, two cents, &c. &c. and this addition is then 
made, “ And the same commission shall be allowed when the money 
is paid after levy without sale; but no commission shall be taken on 
more than the real debt.” Pamph. Laws, p. 358. 

A supplement to this act was passed 18th March, 1816, (Purd. 
Dig. 458, 6th ed.) intended to define with greater precision the right 
to poundage. It is in these words: “ In all cases where any Sheriff 
or Constable, upon any execution to him delivered to be executed, 
shall not sell either real or personal estate for or recover and receive 
the whole amount of the debt and interest mentioned in any such 
execution, he hall be allowed to receive, take or retain commissions or 
poundage on the amonnt of the sum by him actually received or re- 
covered, AND No MoRE. ‘The existing act is that of 22d of February, 
1821, (Purd. Dig. 459.) The parts of this necessary to be considered, 
are in the very words of the act of 1814, except in the last clause, 
which stands thus: “and the same commission shall be allowed 
where the money is paid (o the Sheriff, after levy made on personal 
property only without sale, but no commission shall be taken for 
more than the real debt, and then only for the money received by the 
Sheriff and paid over to the creditor.” 

The last part of this proviso, i. e. “ and then only for the money 
received by the Sheriff and paid over to the creditor,” is not contained 
in the act of 1814, but was derived from the act of 1816, and there 
is a material variation in the act of 1821, from either of the pre- 
ceeding acts of 1814 and 1816. By these last named acts, the 
Sheriff where the money was received with or wi'hout sale, but afler 
levy, was entitled to poundage on the amount actually received, as well 
where the property levied on was real as personal. But according to the 
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act of 1821, this right exists in case no sale has been made, when the 
subject of the levy is personal estate only—an abridgment evidently 
suggested by the decision in Middleton v. Summers, 3 8S. & R. 549. 

‘Yet none of the changes made in the fee bill by the acts of 1814, 
1816, or 1821, bear in the slightest degree upon the question which 
is before us. On this point the provisions of the act of 1821, are 
substantially the same as those of the act of 1795. For the money 
which has been paid into Court, has been received through sales 
made by the Sheriff. 

We have two decisions of the Supreme Court on the construction 
of the act of 1795, in reference to a state of facts essentially the same 
as is presented by the present case. 

In the first of these, Petry v. Beauvarlet, 1 Binney 97, it was de- 
cided that if the Sheriff, with the money raised by an execution upon 
land, pays off mortgages or judgments which had a prior lien to the 
judgment under which the sale was made, he is entitled to poundage 
upon the amount so paid, though it exceed the real debt in the exe- 
cution. This decision was had with special reference to the proviso, 
“ that no poundage shall be paid for more than the real debt in the 
execution.” A similar construction was given in the Common Pleas 
to the same provision, where the liens paid by the Sheriff were sud- 
sequent to that upon which the sale was made. Shoemaker v. Hont- 
ford, 1 Browne’s Rep. 251. 

In these cases, the money was not paid into Court, but distribution 
made by the Sheriff, and this difference in the facts, was supposed 
on the argument before us to require a different decision. In the 
brief per curiam in Shoemaker v. Houtford, it is said, “ The poundage 
is given for the risk the Sheriff incurs in paying the incumbrances.” 
Assuming this to be the true principle of the law, it is said, no pound- 
age should be charged when instead of paying off the incumbrances 
himself, the Sherifi has paid the money into Court for its distribution. 
But no such principle is set forth in the act of Assembly, neither is 
there any thing found to justify its implication. The language is for 
“levying on goods and selling the same, for each dollar,” &c. But I 
consider the decision in Wall v. Lloyd’s Executor, 1S. & R. 324, as 
an express authority adverse to this implication. In that case, the 
whole amount of the sale, $17,000 was, as in the present case, paid 
into Court, and the Sheriff was allowed his poundage on the proceeds of 
the sale, (with a special exception arising out of pecular facts in that 
case, and justified as the Court thought by a provison of the act of 
1795, which has no place in that of 1821.) It is stated in a note at 
the end of the report, that on one of the three judgments which were 
liens upon the fund raised, a /evy and condemnation had been made, 
but no venditioni had been issued. Yet this circumstance was not 
deemed of any importance as respects the Sheriff’s right to poundage. 
We have had before us the entries on the execution docket of the 
Supreme Court in the three cases mentioned in Wall v. Lloyd’s 
Executor, and it appears there that about two-thirds of the whole 


























EVANS V. ELMES. 219 


proceeds of the sale must have been awarded to the judgment cre- 
ditors who had not issued a vendirioni. 

The point, then, which was discussed before us, namely, whether 
the Sheriff by payment of the money into Court, was not precluded 
from taking poundaze, has been decided in favour of the allowance 
of poundage. And this disposes of the taxation of the Prothonotary 
upon three of the sales, in which the debt in the execution was greater 
than the proceeds of the sale. 

In regard to the 4th case,—it differs from the others in these par- 
ticulars: 1. That the debt in the execution upon which the sale took 
place, was /ess than the proceeds of the sale. 2. That the surplus 
has been paid over to subsequent judgment creditors, who had not 
issued execution. 

I do not perceive in what manner either of these circumstances 
can affect the Sheriff’s right to poundage. 

As to the first, it was deemed a just construction of the act of 
1795, which is substantially the same on this poiitas the present law, 
that where the whole proceeds of the sale were distributed by the 
Sheriff among lien creditors so that no part belonged to the defendant, 
he was entitled to poundage. Petry v. Beauvarlet-—Shoemaker v. 
Houtford, before cited, and Walls v. Lloyd’s Executors, place the 
right of the Sheriff on the same footing although the money be paid 
into Coart. We have nothing left for our decision on this point. It 
is res judicata. 

Is there any weight in the circumstance thst the judgment creditors 
who had received the surplus beyond the debt in the execution, had 
not issued executions also. I consider Petry v. Beauvarlet, and 
Shoemaker v. Houtford, to have decided this question in the ne- 
gative. For in neither of these cases does it appear that more than 
the one execution had been issued. Upon what ground, then, does 
the objection rest. Solely upon this: That in Wall v. Lloyd’s Exe- 
cutors, it happened an execution had been issued (although no sale 
was made upon it, nor could be, as it was a fi. fa. and the subject of 
sale was /and,) on the judgment of Sparks. But no stress is laid on 
this fact, in the opening of the Court, nor has any reason been sug- 
gested why any importance should be given to it. The right to 
participate in the application of the fund, arises from the Jien of the 
judgment, and not from the execution. The judgment creditor takes 
the money. The sale enures for his benefit just as effectually as if 
it had been made under an execution issued by him. And as he 
receives the benefit, if he were the party inderested, I think he ought 
in justice to be subjected to the Sheriff’s charge. But the defendant 
is the party on whom, in contemplation of law at least, the burthen 
of all the costs and expenses falls, and since the Sheriff has made the 
sale of his property, and the proceeds have been applied to discharge 
incumbrances against him, what reason is there that he should not 
pay the poundage—the commission on the sale, as the existing fee bill 
denominates it. The taxation appears to me, to have been right, in 
all the cases. 








QUESTION. 
(Continued from page 208.) 


Held, 1st, that the plaintifi’s title began at low water mark of the 
river, and at the mouth of the creek at low water mark; so that it 
was not lawful for the defendant to build a wharf on the northern 
bank of the creek. (2.) ‘That the rule would be the same, though 
the mouth had been more removed to the south or north than it origi- 
nally was; if the change had been gradual and had arisen from natural 
causes, otherwise if produced by the act of either party.” Whether 
Gunner’s run was considered as technically a navigable stream, or 
the bed of it as belonging to the adjacent proprietors, does not appear 
in the report. The Judge says at page 588, &c. “ ‘The proof is, that 
the tide went up Gunner’s run a mile or more, and on the 24th Feb. 
1770, an act of Assembly was passed, authorizing the owners to 
protect the low lands on this creek from being overflowed, by a dyke 
or bank, and a sluice or sluices in it.” Again he says at page 539, 
&c. “ we come back to the question, was the land where this wharf 
is erected the property of the plaintiff!’ A good deal was said al out 
the right of fishing being limited to a right angle line from the shore. 
The act of 1809, s. 10, provides, that if any person or persons what- 
ever shall cast or lay out any seine or net into the river Delaware 
within the jurisdiction of this State, beyond the right angle of the 
shore, and where his line strikes the river at low water mark, in going 
out, or suffer it to swing beyond the right angle of the shore of the 
river, and where his line strikes it at the water mark coming in, &c. 
The act of 1785, in the sixth section says, “ where two lines ad- 
joining each other on the same side, each shall have the right of 
fishing, opposite his own land; the position of which pool is to be 
by continuing the course of the division line or lines of the person 
next adjacent.” This act relates to the Schuylkill. There is nothing 
in these acts in favour of the defendants: and they show the under- 
standing of thé Legislature, that the owner of the fast land had a 
right between high and low water mark, the extent of which on the 
river was to be ascertained, by continuing the lines of his land which 
came to the bank of the fast land. The line of the plaintiff is Gun- 
ner’s creek. Gunner’s creek is where the water of that creek flows, 
when the tide permits it to flow, and is the same at high water as at 
low water.” Again, at page, 541, &c. “ There is some contrariety 
in the testimony, as to where the mouth of the run was, and where it 
is: if itis different from what it was—if tis change has been gradual, 
and arising from the creek and river solely, the alteration is the gain 
or loss of the different owners on different sides; but if it has been occa- 
sioned by the acts of the parties, the act of one party shall not injure 
the other.” This then seems to be the amount of the decision in Ball v, 
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Slack, that where a grant commences at the junction of a creek and 
river running up thence the several courses of both, the creek will con- 
tinue to be the boundary line, though by gradual alluvion and detrition, 
the bed of the creek may be changed. The boundary was a natural, 
not asin our case, an artifical one. It was not decided, nor was it in- 
tended to decide, that mere artificial boundary line should be continued 
through the flats, even though the effect might be to cut off a neigh- 
bour entirely trom his river front. On the contrary, the language of 
the Judge at p. 538, seems to repudiate such a conclusion. He says: 
“If there is any point settled in Pennsylvania relating to land titles 
it is, that where a grant or survey is bounded on a river or creek, it 
extends to that river or creek, und except in the case of large navi- 
gable streams, extends to the middle of the creek : and whatever 
may have been, and may be imagined in this vicinity, I think that 
where a man’s grant or his survey calls for a creek or river, no 
lawyer of any reputation would contend that another could come 
between him and the creek or river, and cut him off from it.” 

After the best consideration which I have been able to give this 
question, acknowledging the doubts which still seem to hang around 
it, my opinion is in the negative. 


Acts of Assembly. 


An Act to repeal the Nicholson Court of Pleas, and to release the lien of the Common- 
wealth on the estate of John Nicholson, deceased. 


Sect. 1. Be it enacted, &c. That the act, entitled “An act to 
settle the estate of John Nicholson and Peter Baynton,” passed the 
16th of April, 1840, and all other acts or parts of acts relating to the 
Nicholson Court of Pleas and Commissioners, be, and the same are 
hereby repealed. 

Sect. 2. That the alleged lien of the Commonwealth on all the 
lands belonging or supposed to belong to the estate of John Nichol- 
son, deceased, be, and the same is hereby released and discharged, 
as fully and effectually, to all intents and purposes whatsoever, as if 
the same had never existed ; and the act passed the 26th of March, 
1785, entitled “ An Act for the limitation of actions to be brought 
for the inheritance or possession of real property, or upon penal acts 
of Assembly,” shall be construed to apply in all its force, to all 
actions brought, or to be brought for the recovery of the possession 
of lands, to which John Nicholson in his life time held either the legal 
or equitable title—and that sales of said lands for taxes under the act 
of the 13th of March, 1815, entitled “ An Act, to amend an act, 
entitled ‘ An Act directing the mode of selling unseated lands for 
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taxes, and for other purposes,’” and its several supplements, or 
under any other act of Assembly, shall be held as legal and valid, as 
sales of other unseated linds for taxes; and the purchaser or pur- 
chasers, their heirs and assigns, shall be entitled to all the privileges 
and benefits, of all acts of Assembly relating to the sale of unseated 
land for taxes, and the provisos in the twentieth section of the sup- 
plement to an act, entit'ed * An Act authorizing the Governor to 
incorporate the ‘Tioga Navigation Company,” passed 12th of April, 
1842, are hereby repealed, and the provisions of the said twentieth 
section of said act, as to a valuation for improvements, shall apply 
to all cases of improve nents made bona fide under a tax title. 

Sect. 3. That the several acts of Assembly, providing for the 
recording of deeds and other instruments of writing, concerning real 
estate, shall be construed and taken to apply in all their force, to all 
titles, conveyances and instruments of writing, relating to the estate 
of John Nicholson, or by, or under which John Nicholson, his heirs 
and assigns, and any person or persons claiming under him and them, 
claim a title to real estate; and every such title, conveyance and 
instrument of writing, not being recorded according to said acts, shall 
be null and void against bona fide purchasers, and against persons 
in possession, under any title claimed from the Commonwealth, or 
any Commissioner’s or Treasurer’s sale. 

Sect. 4. That itis hereby declared, that all patents granted by the 
Commonwealth, do pass and vest the entire estate of the Common- 
wealth to, and in the patentees, free and clear of all liens, incum- 
brances and claims of the Commonwealth whatsoever, prior to the 
date of the respective patents, except for arrears of purchase money. 

Sect. 5. That no conveyance or assignment of Jands granted to 
soldiers anc widows of soldiers of the Revolutionary war, made by 
such soldiers or widows, prior to the date of the respective patents, 
o1 any transfer or sale, of the right of said soldiers or widows 
by them executed prior to the date of said patents, shall invalidate 
the title of the said patentees, their heirs and assigns, unless there shall 
be contained in said patent a recital of such deed, conveyance, 
transfer or assignment, or unless the same shall have been duly re- 
corded in the proper office of the County in which the lands are 
situated : Provided, That nothing in this act contained, shall be con- 
strued to confirm or render valid any conveyance or transfer by such 
soldier or widow which was prohibited by law. 

Seer. 6. That for the purpose of quieting any doubts or fears of 
the security of the titles derived from the Commonwealth, that they 
be, and hereby are, declared to be good and valid, and no ways im- 

aired, affected or incumbered by the said lien, but that the owners 
thereof shall hold, possess and enjoy the same, as fully, freely, and 
amply, in every respect, as if the said lien had never been declared 
or created, saving to all others than the Commonwealth, their several 
rights and interests in the said land, according to the laws of this 
Commonwealth: Provided however, That if any person shall recover 
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in any suit of ejectment by virtue of title predicated on the claim of 
John Nicholson, against any person or persons deriving his or their 
title from this Commonwealth, or holding under any Commissioner’s 
or Treasurer’s deed, before any writ of possession shall issue, the 
plaintiff in any such suit shall pay to the defendant thereon, all taxes 
which may have been paid on any land so recovered, together with 
the legal interest thereon: Provided, He has not been remunerated 
by the mesne profits. 

Sect. 7. That all bonds, notes and agreements, for the payment of 
money inthe hands of the Nicholson Court and Commissioners, shall 
be delivered over by them to the State Treasurer, and the Auditor 
General shall settle the accounts of the Commissioners for their daily 
pay, travelling expenses and clerk, for settling the estates of John 
Nicholson and Peter Baynton, and shall be paid by the State Trea- 
surer out of any moneys arising from compromises and sales of 
Nicholson and Baynton lands: Provided, That the clerk shall re- 
ceive no compensation from the Treasury of the Commonwealth, if 
it shall appear that he was employed by the heirs or creditors of 
John Nicholson and Peter Baynton, or by one of the Commissioners 
for his own benefit, on which subject it shall be the duty of the Au- 
ditor General to take testimony and decide: .Jnd provided, That the 
Auditior General shall also settle printers bills fur advertising, in the 
same manner. 

Sect. 8. From and after the passage of this act, all the records, 
books, papers, drafts, vouchers and documents, in the Nicholson 
Court at Harrisburg, and in the ollice of the Commissioners of the 
Nicholson estate, shall be transferred to, and remain under the care 
and control of the Surveyer General of this Commonwealth, who 
shall deliver copies thereof, under his hand and the seal of his office, 
which shall be as good evidence in any Court of this Commonwealth 
as the original might or could be, and the fees charged for copies 
shall be the same as those for similar papers in the Land Office: 
Provided nevertheless, That the heirs and representatives of John 
Nicholson, deceased, shall have free access to the said records, books, 
papers, &c. without the payment of fees. 

Sect. 9. That if at any time hereafier, on an appeal or writ of 
error, taken from the orders and decrees of the Nicholson Court of 
Pleas, to the Supreme Court, agreeably to the provisions of the fourth 
section of the act of 16th July, 1842, entitled, “ An Act to authorize 
the Court of Common Pleas of Luzerne County, to appoint Auditors 
in certain cases, and for other purposses,” the decision of said 
Supreme Court should affirm the compromise or sale made by the 
Commissioners, to the purchaser of any of the Nicholson lands, that 
then, and in that case, the Governor of the Commonwealth is hereby 
authorized and required to do and perform whatever may be neces- 
sary in the premises, as fully and effectually as the said Court could 
or should have done; and the Secretary of the Commonwealth shall 
make and execute deed or deeds, to said purchaser or purchasers, 
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agreeably to the provisions of the act of 16th April, 1840, entitled 
«An Act to settle the estate of Johni Nicholson and Peter Baynton.” 
Sect. 10. That all the actual settlers who reside upon the lands 
claimed by the Commonwealth, as belonging to the estate of John 
Nicholson, and who have compromised or purchased their farms or 
possessions, shall have the privilege of returning to the Treasurer of 
the Commonwealth, any papers or evidence of title received from 
the Commissioners to settle the estate of John Nicholson, and shall 
have their bonds given for the same, cancelled: Provided, That 
nothing contained in the second section of this act shall be so con- 
strued as to allow for improvements made within two years after a 
sale for taxes, under the act of 1815. 
Henprick B Wriext, 
Speaker of the House of Representatives. 
B. Crispin, 
Speaker of the Senate. 
We do certify, that the bill, entitled “ An Act to repeal the Nichol- 
son Court of Pleas, and to release the lien of the Commonwealth on 
the estate of John Nicholson, deceased,” was presented to the Go- 
vernor on the 27th day of February, 1843, and was not returned 
within ten days, (Sundays excepted,) after it had been presented to 
him. Wherefore, it has, agreeably to the Constitution of this Com- 
monwealth, become a law in like manner as if he had signed it. 
Wu. J. B. Anprews, 
Clerk of the House of Representatives. 
Cuaries W. Hearns, 
Clerk of the Senate. 
Harrisburg, March 11, 1843. 


Resolution to protect Labourers and Contractors 


Resolved, &c. ‘That from and after the passage of this Resolution, 
it shall not be lawful for any Company incorporated by the laws of 
this Commonwealth and empowered to construct, make and manage 
any Rail Road, Canal or other public internal improvement, while 
the debts and liabilities or any part thereof incurred by the said 
Company, to contractors, labourers and workmen employed in the 
construction or repair of said improvement remain unpaid, to execute 
a general or partial assignment, conveyance, mortgage or other 
transfer, of the real or personal estate of the said Company ; so as to 
defeat, postpone, endanger or delay their said creditors, without the 
written assent of the said creditors, first had and obtained: and an 
such assignment, conveyance, mortgage or transfer, shall be deemed 
frandulent, null and void; as against any such contractors, labourers 
and workmen, creditors as aforesaid. 


Approved, January 21, 1843. 
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It will appear from the statement to the case of Evans v. 
Elmes, &e published in our last number, that Judge Jones, 
had dissented froin the opinion of the Court upon one of the 
points in the case. As several gentlemen of the Bar have 
expressed adesire for the opinion of the Honourable Judge, 
he has kindly consented to its publication as follows: 


Evans ai Euves, Vend. Exp. ) District Court for the City and 
Lapst EY v. THE SAME, Lev. Fac. | County of Philadelphi: ’ 
Same v. same, Lev. Fuc. ounty of Philadelphia. 
‘ , . a 

ici, aii: Mees, as J Appeal from taxation of costs. 
ww ) 

Jones, Justice.—In each of these cases writs of execution were 
issued against the defendant, and were executed by the sale of real 
estate of the defendant. ‘The real debt in the first of these cases is 
$696 90, and the property seized was sold for $3025, of which sum 
the Sheriff paid into Court $2111 50. His administrators claim 
commissions upon the whole sum raised by the sale, ($24 62},) and 
the Prothonotary has allowed upon taxation before him $23 12. The 
exceptant disputes the right of the Sheriff’s administrators to com- 
missions beyond the real debt in the execution executed by him, 
which would reduce them to $9 96. 

In the other three cases, the property sold did not in cither case 
produce a sum sufficient to pay the real debt. The Sheriff paid the 
money into Court in eac h case, and his gene g-segaie: demand com- 
missions upon the entire proceeds of the sale in each case. The 
exceptant disputes their right to commissions, on the ground that the 
Sheriff is not entitled to commissions except upon sums which he 
actually pays to the creditor. If he pays the money into Court, it is 
contended he loses his right to commissions. The objection is 
founded npon the particular phraseology of the act of 22d of Feb. 
1821, which provides that no commission shall be taken for more 
than the real debt, and then only for the money actually received b 
the Sheriff and paid over to the creditor; which it is supposed sattinll 
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money paid over by the Sheriff to the creditor. If he pays the 
money into Court, it is said he incurs no responsibility in the payment 
of it, and therefore deserves no fee for a service which he does not 
perform. 

There have been several acts of Assembly upon this subject, and 
each succeeding act, so far as it respects this provision appears to 
have been taken from the former law with slight verbal alterations. 
The act of 1700, allows a certain rate of commission or poundage 
to Sheriffs upon sales made by them, but it provides expressly that 
“no poundage be paid for more than the real debt or damages due 
to the plaintiff named in the execution.” The act of the 30th of March, 
1723, and the aci of 22d of August, 1752, continue the same re- 
striction in the same words. ‘The last mentioned act was supplied 
by the act of the 20th of April, 1795, which confines the Sherifl’s 
right to the real debt in the execution, omitting the words “ due to 
the plaintiff named.” This change was not important. The sub- 
stance of the former law was retained. The act of the 28th of 
March, 1814, abridges this restrictive clause still more. The words 
are: * But no commissions shall be taken on more than the real 
debt,” omitting the words “ due to the plaintiff named in the exe- 
cution.” Siill though less explicit, it must be supposed that the Le- 
gislature intended, by “ real debt,” the debt which the Shenff was 
commanded by his writ to levy; and this variation therefore, did 
not alter the sense of the previous law. But a construction was put 
upon this Inst mentioned act which allowed Sheriff’s commissions 
upon the whole debt whether levied or not, and to correct this con- 
s‘ruction, the act of the 18th of March, 1816, was passed, which 
declared that the Sheriff should * be allowed to receive, take or 
retain commissions or poundage, on the amount or sum actually re- 
covered or received by him, and no more.” 

These two last mentioned acts were supplied by the act of 22d of 
Feb. 1821. now in force, which in effect combines the provisions of both 
acts touching this matter. The words are * but no commission shall 
be taken on more then the real debt,” which are the words of the 
act of 1814—*and then, only for the money actually received by 
the Sheriff and paid over to the creditor.” 

This last cliuse is in substance the same qualification as is con- 
tained in the explanatory act of 1816, and was intended to prevent 
the construction, which would allow the Sheriff commissions upon the 
whole deb’, whether the whole was levied or not. The object was 
undoubtedly to restrain, and not to enlarge, the Sheriff’s right to 
poundage, but it restrained his right to the amount actually levied, if 
it was less than the real debt, and not to the amount actually paid 
by him, without bringing it into Court. 

The service for which commissions are allowed, is the “ levying 
on lands and selling the same.” His writ commands him to bring 
the money into Court for the plaintiff in the execution, and upon 
doing these things, his commissions are earned. In strictness, he 














EVANS V. ELMES. 227 


has no right to pay the plaintiff in the execution; though it is said, 
that in England by permission of the Court, a return by the Sheriff 
that he has paid the party, is good. 3 Levinz. 203, 4; Cro. Car. 446, 

In this State, however, and particularly in this City and County, 
where there are not only liens by judgments and mortgages, but me- 
chanics liens—liens tor paving, curbing, laying water pipes, &e. it 
is not safe for the Sheriff to pay even the plaintiff in the execution ; 
when the money is made by the sale of real estate. For although 
the Sheriff levies the money for the platntiff in the execut.on, and 
brings it into Court for him, and on that ground is supposed to have 
authority to pay the plaintiff without briaging it into Court, yet the 
plaintiff’s right to the money may be disputed by other lien creditors, 
and the Court will not allow him to take it out of Court unless it ap- 
pears that no one has a prior or better right. This leads to a pros 
ceeding between the lien creditors and the defendant, with which 
the Sheriff has no concern—a proceeding which is of a judicial cha- 
racter, prosecuted before the Court or an Auditor, or before a jury, 
which may be removed by writ of error or appeal into the Supreme 
Court. With such a matter the Sheriff has no colour of authority to 
intermeddle, either by his writ or otherwise. If therefore in such 
cases, he pays even the plaintiff in the execution, under colour of the 
authority of his writ, he does it as I conceive—certainly after notice 
to him—at his own risk. Where he levies an execution upon per- 
sonal property the case is otherwise; for as the lien of the executicn 
upon the defendant’s goods takes effect from the delivery of it in‘o 
his hands—the time of which he is bound to endorse thereon—he can 
have no difficulty in determining which writ he ought first to execute, 
or which ought to be first satisfied out of the goods actually scized 
by him by virtue thereof before the return day. 

On this difference it is that this Court, order as of course the pro- 
ceeds of the sale of real estate to be actually paid into Court, while 
they refuse such an order in cases where ths moncy arises from the 
sale of personal property without cause shown. 

The Sheriff therefore ought not to be deprived of his commissions by 
his payment of the proceeds of the sale of real estate into Court: for 
this would deprive him of them in most cases, and for the further 
reason that the service for which commissions are allowed, is come 
pletely performed by levying and selling the ands and making return 
of his writ according to its tenor. My opinion therefore is, that the 
three cases of Lapsiey v. Elmes, the administrators of the Sheriff are 
entitled to commissions upon the whole proceeds of sale, in each 
case, notwithstanding the payment into Court—the proceeds in each 
case being less than the real debt. 

In the case of Evans v. Elmes, the Sheriff’s administrators are 
entitled upon the principles already stated, to poundage upon the real 
debt in the execution executed by him, viz. upon $696 90. The 
Sheriff’s administrators, however, claim commissions on $3025, the 
whole proceeds of the sale on the writ. It does not appear by the 
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paper book, that more than one writ, which authorized the Sheriff 
to levy and sell the property out of which this money was raised, 
was put into the Sheritf’s hands. Infact it does not appear that there 
is any other lien creditor of the defendant entitled to the proceeds, 
or that the defendant himself is not entitled to the surplus, after pay- 
ment of the debt due to the plaintiff named in the execution. 

It must be conceded, that the Sheriff is not entitlled to commis- 
sions on any surplus which may belong to the defendant. The writ 
gives him authority to sell no more than is sufficieut to satisfy the 
execution in his hands. If he raises more, it is because he cannot 
divide a piece of property, although it be of greater value than the 
debt he is commanded to levy, but must sell the whole of it. 

But I conceive the law is the same whether the defendant is 
entitled to the surplus of the proceeds of sale or other lien creditors, 
who have not issued executions. 

The writ, as has been observed, gives him authority to sell only 
so much as may be sufficient to satisfy the debt in the execution. 
If, therefore, there be several judgments or other hens upon which 
executions could not issue, or have not issued, and the defendant has 
several pieces of property—siill the Sheriff has no right, after the sale 
of one, if that be sufficient to satisfy the debt in the execution, to sell the 
residue of the defendant’s real estate or enough of it to satisfy all 
liens. He must wait for other executions to authorize his proceeding 
further. If the judgment upon which the execution in his hands was 
issued be the first lien, the plaintiff will be paid, if the judgment is 
valid as against subsequent liens, and the Sheriff has no right to pre- 
sume that it is not so. If the judgment upon which the execution is 
issued be the last lien, still those which precede it may not be valid 
as it respects the plaintiff in the execution, and he may be entitled 
though his judgment be the last in point of time to the money levied, 
and the Sheriff has no right to assume the contrary. These are con- 
siderations of a judicial nature, with which the Sheriff has nothing 
todo. His duty is merely ministerial, and is done when he has 
executed the writ in his hands. 

The Sheriff, therefore, can perform no service in respect to any: 
judgment, except that upon which the execution is issued, and it is 
not possible that he should perform any service in respect to liens 
upon which no execution could issue. J mean directly, and in the 
sense of the act of the 22d February, 1821, to alter and amend the 
fee bill. If any such be paid out of the proceeds of the sale, it is a 
result incidental to the execution of the writ. The Sheriff does the 
same, as he would do, if there were no other liens and no more. His 
care, trouble, and responsibility are no more than if the defendant 
himself were entitle! to the surplus of the proceeds beyond the exe- 
cution. If there be several judgments against the defendant, and an 
excution is issued upon each, which the Sheriff executes, he is en- 
titled to commissions upon the real debt in each execution, to be com- 
puted separately upon each debt, and not upon the aggregate of all 














EVANS V. ELMES. 229 


the debts; for in such case he performs several services and is 
entitled to his fee for each service, considered as a distinct service. 
Such was the case of Wall v. Lloyd’s executors. In that case there 
were three judgments. Smallwood’s executors had the first, upon 
which the defendant’s lands had been previously extended, fand 
commissions had been allowed on the whole debt. The Sheriff upon 
the sale of the lands during the extent, charged poundage again upon 
the same debt which the Court disallowed because it would be op- 
pressive. Wall had another judgment, and Sparks a third, upon 
both which writs of fi. fa. were issued, and an inquisition was held 
and the lands condemned on both, though a writ of vend. exponas 
was issued for the sale of the lands, only upon Wall’s judgment. 
The proceeds of the sale, as it appears by reference to the docket 
which we have examined, were not more than sufficient to pay the 
judgments ; and the Court allowed commissions upon the sums paid 
upon the last two judgments. In this case the Sheriff performed a 
service in respect to each of these judgments—that of Sparks as well 
as Wall’s. The vend. exponas isa subsidiary to the fi. fa. and it is not 
always necessary for the sale of real estate. Besides, by the words 
of the act, the right by the Sheriff is not made to depend upon the 
kind of writ, or the authority by which he sells. The fee is given 
him for levying on land and selling the same, and in fact there could 
be but one sale of the lands which should conv ey to the purchaser 
the whole title of the defendant; and if therefore a vend. exponas 
had been issued upon Spark’s judgment, the Sheriff could not have 
executed it after a sale on the vend. exponas issued by Wall. And 
even if the Sheriff had sold on both executions it would have been 
useless: for a greater estate could not thereby have been sold, nor 
a higher price obtained, nor a better title made to the purchaser. 
The decision in the case of Wall v. Lloyd’s executors, therefore, 
is consistent with the principle that the Sheriff's right to commissions 
is confined to the rea] debt in the execution or ¢xecutions in his 
hands. In fact, Ch. J. Tilghman remarks in reference to the prac- 
tice of the Courts to allow poundage on all the money they pay, not 
only for the satisfaction of the debt of the plaintiff in the execution, but 
also of other judgments by which the land was bound; that it was 
introduced by way of giving the Sheriff a quantum meruit for ser- 
vices not provided for by law. Brackenridge, J. concurred upon this 
point, although Yates, J. dissented, relying upon the practice and the 
case of Petry v. Beauvarlet, 1 Bin. 97, decided in 1804. This point 
therefore was considered in the case of Wall v. Lloyd’s executors, 
and it does not appear to me to be open for this Court to consider. 
Besides the 26th section of the act of 28th March, 1814, seemed to 
call for a correction of the practice to which Justice Yates referred. 
That section prohibits every officer from taking greater or other 
fees than those expressed and limited, for any service done or per- 
formed by him: also from taking fees, when the business for which 
fees are chargeable, shall not have been done; also from taking fees 
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for any services, other than those expressly provided for by some act 
of Assembly. The same section also prohibits the Judges of the 
Courts from allowing compensatory fees for any services not specified 
in some act of Assembly upon pain of a misdemeanour in office. 

The 15th section of the act of 22d February, 1821, re-enacts this 
section, and its design manifestly is to enforce in the most effectual 
way, a strict construction of the fee bill. But this was no new rule 
of construction, although the Courts seemed according to Judge 
Yates, to have disregarded it. By the Common Law, no officer 
whose office relates to the administration of justice, can take any fee 
or reward for performing the duties of his office. 3 Bac. Ab. 263; 
Lilly Abr. 808; stat. 3d Id. c. 26. The reason which is supposed 
to justify this rule whatever the fact may be—is, that such officers 
are adequately and properly compensated for their services by the 
King or the Commonwealth. Hence it is that such officers can de- 
mand fees only when they are expressly given by statute. Hence 
too, the rule which requires a strict construction of all statutes allow- 
ing fees. 10 Mod. 139; 2 Bin. 137. The lawful fees of Sheriffs 
consisted at first wholiy in commissions; and the statute which first 
allowed them was the 9th Eliz. chap. 4. This statute legalized to a 
certain extent, that which previously was punishable. The matter is 
explained by Doddridge in Latch 18, Walden v. Vessey. 

In construing this act of Assembly then, we are to inquire, what 
service has been performed by the Sheriff, and what fee is expressly 
allowed by the act for the performance of it. The answer in these 
cases is plain. In one of them, (Evans v. Elmes,) the Sheriff sold 
lands upon a writ of vend. exp. and brought the proceeds into Court, 
as he was commanded to do by his writ. In each of the other 
three cases he sold lands on a writ of levari facias and brought the 
money into Court. In the first case the proceeds of sale exceed the 
debt in the execution, and in that case the act of Assemby allows 
him commissions only on the real debt. In each of the other cases, 
the proceeds are insufficient to pay the real debt, and he is entitled 
therefore in each case to commissions upon the whole sum levied in 
each case, and no more. 








JUDGE BANK’S OPINION, 
Delivered December 20, 1842. 
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The complainant called Daniel Shenfelder as a witness, who tes- 
tified, that he was at the bank about one o’clock on last Saturday, 
and that Long came in, and said to Doctor Muhlenberg, Doctor I 
am here again. The Doctor replied yes, I see you are. Long 
then presented to the Doctor two ten dollar notes of the Bank and 
demanded gold and silver for them—The Doctor told him he could 
not have it, unless he paid off his old note, or old account first— 
The witness was not certain whether the Doctor said note, or ac- 
count, but thinks it was account. ‘Two notes of ten dollars each 
were put into the hands of the witness, and he said that they were 
the same notes on which the demand was made by Long. 

The Bank then produced, and gave in evidence the minutes of the 
board of directors as follows: May 22d, 1841, the Board of Directors 
resolved to accept of the provisions of the act of Assembly of the 
4th of May, 1841—By the same resolution it was provided that 
the acceptance, or non-acceptance of said Jaw by the bank should be 
referred to a vote of the stockholders—The stockholders by their 
vote confirmed the resolution of acceptance by the Board of Di- 
rectors. 

On the 11th of June, 1841, the Cashier of the Bank was ordered 
by the Board of Directors to inform the Governor that the Bank had 
accepted of the provisions of said law—The Cashier did inform the 
Governor in conformity to said order, by a letter of the same date. 
In pursuince of stid law, and by virtue thereof, and of the accep- 
tance thereof by the bink, it paid into the State Treasury the sum 
of sixty thousand and seventy-two dollars, in its notes of the deno- 
mination of one, two, and five dollars, which sum of money is still 
due to the bank by the State. ‘These facts have not been disputed, 
indeed they have been conceded. 

The Bank then gave in evidence the joint and several note of the 
complainant and Godfrey Eberly for $200, dated the 9th of April, 
1842, and payable to the bank in sixty days. Long was the prin- 
cipal debtor in this note, and Eberly his surety. 

Doctor Mulilenberg was then called as a witness, and testified 
that the note of Long is still due to the Bank, and unpaid—That 
Long had applied repeatedly in the spring of 1842 to the bank to 
discount his note—that the Bank was not then discounting, and re- 
fused to do it. That he finally brought his creditor to the bank, and 
spoke to some of the Directors, and thus at length got this note dis- 
counted, on his express promise to pay the note certainly at the end 
of the sixty days, without any offer to have it renewed—The money 
was paid to Long, and at the time it was paid to him, | told him it 
was expressly given to him on the condition that he should pay it at 
the end of the sixty days—He replied to me that I need not be 
uneasy, that he should surely pay it then, without fail—When the 
note was due he came to the bank, and wished to renew it, by paying 
ten dollars, and I refused to renew it—I afterwards spoke to him 
several times about its payment—He did not pay it, but offered to 











232 LONG Y. FARMERS’ BANK OF READING. 


renew it, I refused to renew it, and I told him that the note would be put 
in suit if he did not pay it. Some time after this he deposited in bank $60 
partly in Pottsville Bank notes, our own, and in relief notes, which he 
said was to go in payment of his note. After this I spoke to him again 
about paying his note. He then said that he had money, but that 
he was going to Philadelphia, and we might wait until it suited him— 
I then said to him, that we would teach him to act as a business 
man should do, and put his note into the hands of an Attorney, and 
suit was brought against im on it—-After this, he came and drew 
out his deposit, in three notes of our Bank of $20 each, and very 
soon brought suits on thein against the Bank, before Justice Betz, 
and obtained Judgments for their amounts—On his cross examination 
he stated, that Long did demand specie for two ten dollar notes of 
the bank—That he did not give it to him, but told him that if he 
would settle off his old account, he could give it to him—When he 
wished to renew the note, he said that he was then unable to pay its 
amount—He drew out his deposite of $60 after he was sued. 

Daniel Herr was then called asa witness, but as his testimony can 
have no bearing upon the question of law, in the case, it is omitted. 

The compl: iinant’s counsel relies upon the provis sions of the first 
section of the act of Assembly of the 12th of March, 1842. The 
section reads as follows: “ That the Banks of this Commonwenity 
from and after the passage of this act, shall redeem their notes, and 
deposites, and other liabilities, in gold and silver coin, upon demand 
being made at their banking house during banking hours, and a re- 
fusal to pay in gold and silver as aforesaid, shall be deemed, and 
taken to be an absolute forfeiture of their respective charters. 

The second section of this act, prescribes the manner of proceed- 
ing against the banks, and contains this provision. “ And upon the 
hearing of the parties, if the said Court, or Judge, shall be satisfied 
of the truth of said complaint, and that the provisions of the first 
section of the act have been violated, then the directors of any such 
bank of this Commonwealth shall make, and execute, under their 
corporate seal a general assignment,” &c. 

The Counsel of the bank relies, for its defence upon the provisions 
of the act of Assembly, of the 4th of May 1841. 

By the first section of this law, it is enacted, “ That the Governor 
be, and he is hereby authorized to negotiate a loan, for the repayment 
of which the faith of this Commonwealth is hereby pledged, bearing 
an interest of five per cent. per annum, payable half yearly on the 
first days of January and July, to be redeemed at the end of five 
years from the passage of this act, or earlier, at the pleasure of the 
Legislature, to an amount not exceeding, in the whole, three millions 
one hundred thousand dollars, to be negotiated, and disposed of as 
hereinto particularly provided, and to be transferred on the books 
of the Auditor General’s office, as the other public stocks of the 
Commonwealth are now by law transferable, in certificates of not 
less amount than one hundred dollars. 
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By the second section it is provided: “ That the several banks of 
this Commonwealth, except those hereinafter excepted, whenever 
called upon by the Governor, shall be authorized to subscribe to the 
stock hereby created, and on paying into the State Treasury the 
amount of their respective subscriptions, in notes to be bs them re- 
spectively issued, of the denominations of one, two, and five dollars, 
one fourth of which, only, shall be of the denominations of five dollars, 
to be signed by an oflicer, or officers, or clerk, or clerks of the bank, 
to be designated by the board of directors, they shall receive a credit 
on the books of the Auditor General to an equal amount, in con- 
formity to the provisions of the first section of this act, and the notes 
aforesaid, shall be payable whenever presented at the counters of the 
respective banks, which issued them, to the amount of not less than 
one hundred dollars, as hereinafter provided.” 

In the third section this provision is found, “ Whenever the holder 
of said notes, to an amount of one hundred dollars, or upwards, shall 
present the same at the bank, from which they were issued, he shall 
be entitled to demand, and receive an order on tlhe Auditor Ge- 
neral, entitling him to receive a certificate of an equal amount of the 
stock hereby created for the redemption thereof, and it shall be the 
duty of such bank forthwith, to cancel the said notes when so re- 
deemed, and to mark the same cancelled, and the Cashier of such 
bank shall forthwith furnish the Auditor General with the notes so re- 
deemed, cancelled, and marked, and it shall be the duty of the Au- 
ditor General to destroy the same, &c.” 

Section 4th, provides, “ That after the issuing of the said notes, 
and until the same shall be redeemed and funded in stock, as afore- 
said, the said banks shall, respectively, be entitled to receive from 
the Common s ealth, interest at the rate of one per cent. per annum, 
payable half yearly, on the amount of stock subcribed by such banks, 
on the books of the Auditor General.” In the 8th section, with other 
things this enactment is found, “ That each bank, which originally 
issues any of said notes, shall receive the same in payment of debts 
due to it.” 

The 17th section is as follows, “That to enable the banks of this 
Commonwealth to comply with the previsions of this act, and relieve 
the community, it is further enacted, that no banking institution in the 
State shall be subject by way of penalty, or otherwise, to any greater 
rate of interest than six per cent. per annum, any thing in any act of 
Assembly to the contrary notwithstanding; and the resolution entitled, 
“a resolution providing for the resumption of specie payments by the 
banks, and for other purposes,” passed the 3d April,“ 1840, be and 
the same are hereby repealed, and that all provisions of any other 
act of Assembly heretofore passed, or of any act of incorporation pro- 
viding for the forfeiture of any charter for or by reason of the non- 
payment of any of its liabilities or demands, be and the same are 
hereby repealed, until further legislative action, and until the Legis- 
lature shall provide for the repayment of the loan authorized by the 
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first section of this act, and so much of any act of Assembly as pro- 
‘hibits the banks of this Commonwealth from making loans, and 
discounts, issuing their own notes, or declaring dividends is hereby 
suspended as aforesaid.” 

By the 26th section it is provided that “ should any of the banks 
of this State, which pay a tax on their dividends, refuse to comply 
with the requisitions of this act in taking their due proportion of the 
stock by the first section authorized in such case, all said banks so 
refusing, shall remain subject to the provisions of the laws now in 
force, and are hereby excepted from the benefit of the provisions of 
the 17th section of this act.” 

It is providad in the 28th section, “ That the several banks desirous 
to avail themselves of the provisions of this act, shall notify the Go- 
vernor, in writing, of their willingness to accept, and comply with 
the same, within forty days after the passage of this act.” 

By the 29th section, the Secretary of the Commonwealth is di- 
rected to notify the banks, as soon as may be practicable after the 
passage of this law, of the same. 

I have thus stated the facts proved in this case, and the acts of 
Assembly, on which the parties, respectively rely. 

On the facts thus proved, and the laws cited, the counsel have 
submitted several questions for the decision of the Court. 

Ist. The complainant being indebted to the bank in the sum of 
$200, at the time he demanded gold and silver for the two ten dollar 
notes, was the refusal of the bank to pay him the amount of said 
notes in gold and silver, a violation of the first section of the act of 
the 12th of March, 1842? 

2d. Is the act of the 4th of May, 1841, a contract between the 
State, and the accepting banks, and as such binding upon the State, 
“until further legislative action, and until the legislature shall pro- 
vide for the repayment of the loan authorized by the first section 
of this act? 

3d. Does the act of the 12th of March, 1842, embrace within its 
first and second sections, those banks, which accepted of, and have 
complied with the provisions of the act of the 4th of May, 1841 ? 

These three questions appear to the Court to cover the whole 
controversy between the parties, and their Cecision will dispose of 
the entire merits of the case. 

On the point, first stated, the facts are fully proved. That the 
debt of the complainant to the bank, was due, and payable, at the 
time he demanded specie for the two ten dollar notes, has not been 
denied. Indeed it never was denied. His indebtedness to the bank 
greatly exceeded the amount, which he held against, and demanded 
of the bank. Was the refusal to pay specie on the notes presented, 
under the circumstances of the case, such a refusal or failure to pay 
in gold and silver, as shall be deemed and taken to be an absolute 
forfeiture of the charter of the bank? Long was confessedly the 
debtor of the bank at the time he made the demand of specie of its 
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Cashier. The bank at that time did not owe him any thing. It is 
true that he held two ten dollar notes of the bank, which were payable 
on demand; but at the same time, it held his note for $200, which 
was also then due and payable. Between the parties, what at that 
time was it that formed the indebtedness, according to the principles 
of natural reason, and substantial justice? It was the balance that 
was due from the one to the other, on a final settlement of their 
mutual demands. This would certainly be true, as between indivi- 
duals, and is equally so between an individual and a bank. There 
was a time, when if the plaintiff was indebted to the defendant in a 
much larger sum than he claimed to recover of the defendant, it was 
no defence to him in an action. Thus a man who was insolvent, 
and who had a claim against another for $50, might, at law, collect 
this sum, while he owed the other $500, and thus the defendant was 
compelled to pay the $50, and lose his debt of $500 entirely, or if 
there were cross accounts between two, and the Jarger debtor died, 
he to whom the balance was due, was obliged to pay the smaller 
debt which might possibly all be exhausted in payment of debts of a 
higher order than his and thus he would lose his debt altogether. 

This glaring injustice very soon shocked the natural good sense of 
mankind, and led to statutory enactments providing for the set off of 
mutual depts between the parties so that only the balance ultimately 
due, should be recovered. We have such a statute in this country. 
This principal is founded on the sentiment that the balance due on 
settlement between the parties, forms the indebtedness. This sen- 
timent is strictly true. It is so held by mankind. It is so held by 
Courts of Justice in every country, where principles of justice prevail. 
It is so held by the law-making power of our own State. When 
suits are brought in different counties, some have a general and 
others a limited jurisdiction, some difficulty and embarrassment is 
often felt in giving effect to the operation of this rule of justice. 

But this does not effect the validity of this rule of right, it is nothing 
more than a difficulty in its application to a particular case. What 
then is the true meaning of the words, ‘a refusal, or failure to pay,’ 
as used in the first and second sections of this statute? Between 
individuals, if one, who held a note on another for $50, and this other 
held a note against him for $100, would demand the $50, and the 
other would say, I cannot pay you the $50, for you owe me $100; 
pay me, and then I will pay you. Would any one say that this was 
“a refusal or failure to pay” the 50, I think no one could say that it 
was—the “ refusual, or failure to pay,’ must be a culpable refusal, 
and failure, and can only be said to have this character when the 
party demanding had a right to recover the sum demanded, or part 
of it at least, and not when the party demanding had no right to ree 
ceive any thing, but was bound by every principle of law and equity 
to pay a balance to him, of whom the demand was made. Is not 
this strictly just? Is it not in accordance with the common sense of 
propriety and fairness? Can it be possible that a man may borfow 
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$100 of a bank, payable in sixty days, and when the note becomes 
due, that he can go to the bank, with an equal amount of its paper, 
and demand specie for it and let his note lay for protest and 
suit, and then proceed to forfeit the charter of the bank, if it refuses 
to indulge him in this course of proceeding? May not the bank say 
to such a demand; no, we will not pay you specie. Pay up your 
note and we will redeem ours. What right has the debtor to demand 
specie of his creditor! His duty is to pay, and not a right to receive. 
Does the act of Assembly sanction the principle which is attempted 
to be enforced in this case? 

It would not be countenanced between individuals; the statute is 
highly penal. It works a forfeiture of corporate existence. There 
ought to be some wrong committed. There ought to be “a refusal, 
or failure to pay” what the other had a right to receive, before an 
infliction so severe should be imposed. If the principle is conceded, 
it would equally apply to a debtor of the bank who was unable to 
pay his debts, and to one who was able. I do not think the Le- 
gislature ever contemplated a forfeiture of charter under such cir- 
cumstances. I think that inasmuch as the complainant was indebted 
to the bank in a sum much larger than he demanded, tliat he has 
wholly failed to prove that the provisions of the first section of the 
act of the 12th of March, 1842, has been violated by the bank, and 
that his complaint must be dismissed. 

The decision which has been made on the first point, would end 
the proceeding,and render an opinion on the other points unnecessary. 
The counsel on both sides have required the Court to decide all the 
points involved in the cause. As | would not travel out of the cause 
to court the discussion, and decision of questions of so much impor- 
tance, so neither will I shrink from their discussion and decision, 
where they are fully and fairly presented, their decision has been 

ositively demanded by the counsel of both parties. This decision 
lain been thus rendered necessary, my course is a clear and a 
plain one. The questions will therefore be met with all that respect 
which a Judge ought ever to feel for an act of the legislative branch 
of the government; having also, at the same time, a proper regard 
for the constitutional rights of the parties. 

Is the act of the 4th of May, 1841, a contract between the State 
and the accepting banks. The first section authorizes the Governor 
to negociate a loan, bearing an interest of five per cent. per annum, 
redeemable in five years, not exceeding three millions one hundred 
thousand dollars. 

The second section authorizes the banks of this State to subscribe 
for the stock created by the act, and to pay into the State Treasury 
the amount subscribed by each one, in its own notes of one, two, 
and five dollars. By the 4th section the banks are entitled to an 
interest of one per cent. per annum on their own notes until they are 
redeemed and funded in State stock. By the 29th section the Se- 
eretary of the Commonwealth was to notify the banks of the passage 
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of the law. By the 28th section the banks that are willing to ac- 
cept of the provisions of said law, were to inform the Governor of 
their willingness to accept and comply with the same. 

By the 17th section, to enable the banks to comply with the pro- 
visions of said law, the resumption resolutions of the 3d of April, 
1840, are repealed, and all provisions of any other act of Assembly, 
heretofore passed, or of any act of incorporation providing for the 
forfeiture of any bank’s charter, for or by reason of the non-payment 
of any of its liablities, or demands, are suspended, until further 
legislative action, and until the Legislature shall provide for the re- 
payment of the loan authorized by the first section of the act. Thus 
it will be seen that the Legislature proposed to take a Joan from the 
banks, and proposed the terms, and conditions, on which it was to 
be taken. ‘The proposition came from the State in the form of a 
law. In this law the State promised to the banks an exemption 
from all forfeitures of charter, on part of the State, until provision 
should be made to repay this loan. This law was accepted of by 
the Farmers’ Bank of Reading. This bank, in pursuance of said 
loan paid into the State Treasury, the sum of sixy thousand and 
seventy-two dollars, which sum was its proper proportion of said loan. 

When this law was thus accepted and this sum of money paid by 
the bank, was it not a contract between the State and the bank? 
A contract is but a compact between two or more parties, who have 
power to contract. Here the State and the bank had each full power 
to contract. A contract may be either executed or executory. It is 
executed, when the objects of the contract are fully performed. It 
ts executory when the parties are bound to perform the objects of 
the contract at some time, subsequent to its date. A contract is 
generally, however, equally binding, whether it be exectued or exe- 
cutory. When the bank has accepted of the law, and paid its pro- 
portion of the money, the great and leading object of the State was 
performed by it. 

In this law certain advantages are held out, and guaranteed to the 
banks. When the Farmers’ Bank of Reading accepted of the law, 
and paid its money, it had a right to insist upon the enjoyment of 
those objects, thus promised on the part of the State. They formed 
the consideration for which it paid its money. What were these 
objects. The bank was entitled to receive one per cent. per annum 
on the notes thus issued under the law, until they were redeemed 
and funded, as is therein provided. If once redeemed and funded in 
State stock, then the bank was done with them, except as far as to 
pay an interest of five per cent. half yearly, to those who held it, for 
which it was entitled to a credit by the State. But how was it if 
the notes were not redeemed and funded? The bank was to receive 
them in payment of its debts, and it might in this way be compelled 
to pay the whole amount of its loan. This being done it was still 
entitled to receive but an interest of one per cent. In this case 
whether it may be the pieasure of the Legislature, to repay the loan 
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within the period of five years or after the expiration of that period, 
the bank can get but one per cent. 

This alone could not have induced the bank to accept the loan. 
We must look for some other reason in the law than this. The re- 
sumption resolutions were repealed. All laws of every kind sub- 
jecting its charter to forfeiture were suspended. The bank was 
then ina state of suspension. Its charter in common with others, 
was then subject to immediate forfeiture to the Commonwealth. 
The State relinquished this right for a certain time, and on certain 
conditions, for a consideration to be paid into its ‘Treasury. 

The bank thus agreed to purchase its corporate existence. The 
proposition that it should so purchase it came from the State in the 
form of alaw. The banks accepted of the terms, and paid the 
stipulated price. Does any one suppose that this bank, or any ether, 
would have accepted of the law, if this provision had not been con- 
tained in it?) Can any one think, that they would have accepted it, 
if they had been assured, that those laws which were thus repealed, 
and suspended, would be re-enacted, and reinstated at the next ses- 
sion of the Legislature, without any provision having been made to 
repay the loan! I, for myself, do not think they would. When this 
law was thus accepted and the money paid, was it not a legislative 
contract? All our State loans have been negotiated by virtue of law, 
and what are these loans, but contracts?) Wherein do they differ 
from this law, to take this loan from the banks. [ deem this law, 
when accepted by the banks, and the money paid by them, to be a 
contract It has all the characteristics, and attributes of a contract. 
To enter into and consummate it, the assent of the contracting parties 
was requisite. This mutual assent was given in the most solemn 
form. It was duly executed by the respective parties. It is a con- 
tract, both in form and substance, and by virtue of it, certain rights 
were vested in the accepting banks, for a lawful and valuable con- 
sideration paid. 

It is said by the complainant’s counsel, that admitting that this is 
all true, and that it is a contract, that no Legislature can pass a law 
that may not be repealed by a subsequent one, that one Legislature 
cannot bind a subsequent one, and that the law having been repealed, 
all rights under it are absolutely annihilated. It must be admitted 
that this is taking bold and manly ground, at least there is nothing 
secret or disguised about it. If this position be tenable, or applicable 
to this case, it makes short work of it, and with one stroke, as with 
the hand of a tyrant, demolishes the entire defence made in this case. 
It indeed presents an important question, and strikes deeper than 
even the counsel may probably design that it should, or upon a little 
reflection would wish it to do. Is the power of the Legislature con- 
stitutionally competent to annihilate that right to corporate existence, 
which it has secured to the bank in the law, and resume the right of 
forfeiture of charter on any other terms, than those dictated in the 
law itself, without and against the consent of the bank? The argu- 
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ment of the complainant’s counsel is this. That although the bank 

may claim exemption from a forfeiture of charter, by a right plainly 
deduced from a legislative contract, one which the Legisl: ture might 
constitutionally make, one which may be clothed with all the re- 
quisite forms of law, and may have received from the bank the con- 
sidera‘ion money in full, yet a subsequent Legislature might repeal 
that law, and nullify that right. This is the. question he has pre- 
sented, and its importance to the whole community, and more espe- 
cially to those who hold any right by grant, or contract from the 
State, will be at once seen and felt by all. 

In the examination of this question, the first thing that recurs to 
the mind is that the State isa party to this contract, and the apparent 
injustice there, would be, in permitting the one party, without the 
consent of the other, to rescind the contract, and to retain the money 
received on it. This would certainly be an act of power without 
much of justice in it, to recommend it to the world. ‘To find a vin- 
dication for its exercise in this particular case, the Court has been 
entertained by the learned counsel, with a train of reasoning not 
often heard in halls of justice. He has said, that though the State 
may be a party, yet it is but nominally so, and that the people, the 
sovereign people are the real party. Granting this to be so, it will 
be observed that the people can act only by their agents, whose acts 

e binding upon them so long as they act within the range of power 
committed to them. When it becomes necessary to examine into 
the acts of the people’s agents how are their terms, and validity to be 
ascertained, tested, and determined! Is the State to subject her 
pretensions for adjudication, to the same rules which have been es- 
tablished for the security of all preperty, and the decisicn of all 
human right? or may she become judge in her own case, and in a 
very summary way end the controversy, by disannulling the contract 
at once? There are certain great and leading principles of justice, 
of universally acknowledged authority, which would be entirely dis- 
regarded, if this doctrine should be athrmed. The question now in 
controversy is one of right, and equity demands that its decision 
should confurm to those rules which regulate proceedings in Courts 
of Justice. If those rules of right, which are common to all our 
citizens, and those principles of equity, which control in our Courts 
of Justice, are not felt and acknow ledged by the Legislature, and the 
complainant s counsc| says they are not—what is the rule, I would 
ask, by which the State is to be bound ? are its acts to be supported 
by its own power merely, and are those acts to be gui'ed and con- 
trolled by its own will! If this is so, and this same counsel has said 
that it is, and this power can be exercised, so as to abridge the rights 
of the bank, may it not be exercised in the same way so as to divest 
any man of his lands, which he holds by legislative grant? or might 
it not with the same propriety be exercised so as to annihilate any 
and every contract on the part of the State to redeem her State stock, 
or pay her just debts? The exercise of power would but be the same. 
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This doctrine is radically unsound and unsafe.—It should be 
promptly rejected by every good citizen, and by every honest man, 
as a most deleterious political heresy. The legislative power is not 
competent to impair the obligations of its own contracts, respecting 
property, and under which the other contracting party can claim 
any right, or any thing that is beneficial—'The contract is binding 
upon both parties, entire, and in allits part. The State cannot de- 
termine which part of the contract it will observe, and which it will dis- 
regard, by legislative action. ‘This would not be an act of legislative 
power. That our Legislature can repeal any act, passed by a 
former Legislature, as a principle of general legislation is no doubut 
true, and | would not wish to controvert it. If however a right be 
vested under a legislative contract, a succeeding Legislature cannot 
divest that right. ‘To the Legislature is granted all legislative power, 
but the transfer of one man’s property to another is not the exercise 
of legislative power. ‘These acts would infringe upon vested rights, 
by virtue of contracts, and by our form of government such rights 
are protected from all legislative usurpations. This State is not a 
single independent State. She is but one member of the American 
union. 

Her citizens are citizens of this great confederacy of States. For 
themselves and for this Union, the people have formed a Constitution. 
This is their own law—made by themselves, and for themselves, and 
for their own security. ‘This Constitution is a supreme law—it is 
well defined, and permanent. It is not to be corroded by the dis- 
tracting temper of the times, and instability rises high above the tide 
of events, and the opposing interests of heated partizans. It is the 
people’s bill of rights for the greater security of life, liberty and pro- 
perty. Its supremacy is paramount to all State laws which come in 
conflict with its provisions. In it the people have pliced limits to 
State legislation, in the form ef a prohibition in these words, “ no 
State shall pass any bill of attainder, ex post facto law, or law im- 
pairing the obligations of contracts.” This provision is general, and 
is intended to secure the rights of the people against sudden and 
hasty acts of legislation. ‘The framers of our Constitution thought 
that, possibly violent acts of legislation aflecting contracts, and other 
rights, might spring from moments of high excitement, and were prudent 
enough to guard the people against such acts of legislation. In effect 
it has been. rargued, that the State is not bound by this provision as 
regards its own contracts. Why not, I would ask! The restriction 
is general as to all contracts, and is laid upon State legislation. It 
was from State legislation that the danger was apprehended. It is 
against State legislation that the inv iolability of contracts is declared 
Bien impair contracts, any contracts, and all contracts, no matter 
who the parties may be, is placed beyond the reach of State legisla- 
tive authority. 

(To be continued.) 








PENNSYLVANIA 


LAW JOURNAL. 


We give below the opinion of Judge King upon a question 
of great importance in the Criminal Jurisprudence of our 
State. It gives a construction to a recent act of Assembly 
of our State, by which an act which is of frequent occur- 
renee, and which heretofore had not been reached by the 
penal code of our State, is pronounced to be the subject of 
an indictment and public punishment. 


CoMMON WEALTH Court of Over and Terminer, and Quar- 
us. > ter Sessions of Philadelphia County. In- 
Samver W. Hurcimnson. ) dictment for cheating by false pretences. 


Opinion delivered by Judge hing April 15, 1843. 


Where an indictment charged ‘ that the defendant contriving and intending fraudulently, 
d irnediyv and deceittully, a: L by tals pretences to cl itand defraud one T. W. L. of his 
1a mey and property, did talsely knowingly, and traudulently pretend and state tothe said F. 
that a certain B. of the City ot New York, was his Guardian, and had been one of the first 
merchants in New York, who had retired from business with a very large estate, and had 


ia E’s handsa large amount of property, to wit—the sum of $2000 per year, of and be- 
longing to the said S. W. H. and that the said S. W. H. would procure and bring from his 


mother in New York, money to repay the said I’. tor advancing funds to relieve his the 
said S. W. H.'s pecuniary dilficulies.”’ Held, upon demurrer, that the charge in the indicte 
ment, if sufficiently proved, could be sustained under the 21st sectionof the act of July 12, 
1842, entitled an act to abolish Imprisonment for Debt, &c 

‘Nhat every false promise or assertion made by a party with a view of fraudulently ob- 


taining the prope rty of another, is not of course a tals pretence within the aet of 1842, but 
that the talse pretences in the contemplation of he statute, are such as assert the existence 
upon a man ot common and ordinary caution, which false 


pretence creates the credit given to the accuse 


ot some tact calculated to impos 


Kine, President. 

This case comes before us on the defendant’s demurrer to an in- 
dictment found against him at the Novembe: Term of the Court of 
General Sessions. ‘The indictment charges that the defendant con- 
triving and intending fraudulently, designedly, and deceitfully, and 
by false pretences, to cheat and defraud one ‘T. W. I, Freeman 
of his money and property, did falsely, knowingly, and fraudulently 
pretend and state to the said Freeman, that a certain Col. Ellis, of 
the City of New York, was his guarcian, and had been one of the 
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first merchants in New York, who had retired from business with a 
very large estate, and had in Col. Ellis’s hands a large amount of 
property, to wit: the sum of two thousand dollars per year of and 
belonging to the said Samuel W. Hutchinson; and that the said 
Hutchinson would procure and bring from his mother, in New York, 
in three or four days, money to repay the said l’reeman, for advane- 
ine funds to relieve his, the said Hutchinsen’s pecuniary diflieulties. 
The Count then proceeds to nevative the truth of all these pretences; 
and concludes by averring that the defendant, by these false pre- 
tences, did unlawfully, know inuly, and designedly, obtain from the 
said Freeman. the sum of 8366 16, with intent to cheat and de- 
fraud the said Freemen of the same, contrary to the form of the act 
of Assembly, &e. ‘The substance of the charge, stripped of teelini- 
cal verbiage, is. that Ifutchinson, in order to induce the prosecutor, 
Freeman, to advance him money, falsely represented himself as 
having a large estate in the hands of his guardian in New York ; and 
falsely promised to obtain the means of repaying him the money so 
advanced from his mother in that city; through which misrepresen- 
tations he obtained from Freeman the money stated. 

The act of Assembly, under which this indictment has been framed, 
is of recent introduction into our criminal code, being passed in the 
session of 1842. It inflicts penal punishment on “every person, who, 
vith intent to cheat or defraud another, shall designedly, by colour 
of any false token, or by any false pretence whatsoever, obtain from 


any person any money, personal property, or other valuable thing.” 
This act is a consolidation of the old statute of 83 Hen. 8, ch. 1: of 
the 30 Geo. 2, ch. 24, neither of which was ever in force in Penn- 
sylvania, and of the modern Enelish statute of 8 Geo. 4, ch. 29, see. 
53. The first of these statutes required, that some false token or 


»vidence should be used in accomplishing the cheat; but the others 
punish cheats elleeted by “ any false pretence.” In the case before 
us, no false token or writing was used, and the question for decision 
is whether such false pretences are charged to have been used by 
the defendant as brings his case within the true intent and meaning 
of the act of Assembly. ‘The term false pretences is of great latitude, 
and may be made to embrace any and every false representation, 
made by a party fraudulently obtaining preperty from another, 
which a prosecutor will swear has induced him to part with such 
property. Is this act to have a rangso wide and sweeping as this, 
or is it to be limited in iis operation; and in what does such limi- 
tation consist! Although in ethies, every misrepresentation is mo- 
rally wrong, vet if so severe a standard of conduct is to be introduced 
into our criminal code, it is plainly to be seen that breach of contract 
and crime will searcely be divided by an appreciable line, and that 
criminal tribunals will hereafter be employed in punishing infamously 
acts which heretofore have been understood as only creating civil 
liabilities. A rule of such extreme urgency might, in some instances, 
justly chastise a bad man, but it could not fail to be terribly abused 
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by exasperated or reckless creditors, smarting under losses, and sti- 
mulated by the fierce spirit of revenge, for wrongs supposed or real. 
Broad however as is the phrase “any false pretence whatever,” 
it still has a legal limit beyond which it cannot be carried in this or 
any other case. Jt extends no farther than to a case where a party 
has obtained money or property by falsely representing himself to 
be in a situation in which he was not, or any occurrence which has 
not happened, to which persons of ordinary caution might give credit. 
Where the pretence is absurd or irrational, or such as the party in- 
jured had at the very time the means of detecting at hand, it is not 
within the act. It is diflicult to define, by any precise line, what are 
the cases in which common and ordinary caution would have guard- 
ed the injured party against loss; andthe more so since men are not 
all equally prudent, and the law being framed to protect the weaker 
part of mankind against the more cunning and artful. Appreciating 
the difficulty, Lord Kenyon, in Young et. al. v. The King, 3 Term. 
Rep. 102, observes, that “ it seems diilicult to dr: iw the line, and to 
say to what cases the statute shall extend, and therefore, we must 
see whether each particular case as it arises comes under it.” This 
language was used by this great jurist in construing the statute 30 
Geo. 2, ch. 24, which uses the term “ false pretences” in the same 
manner and for the same purpose as it is employed in the act of As- 
sembly under consideration. That there can be no other practical 
rule is plain. How far it can be applied will be best ascertained by 
a review of the cases of false pretences which have been held to 
have been within the statute, and such as have been declared not to 
be embraced by it. This being a case of the first impression in 
Pennsylvania, and the first in which the application of a new principle 
of criminal jurisprudenc e is to be investigated, justifies a greater de- 
gree of elabor ition, than under other circumstances w ould be proper. 
The first case in order of time is that of Youngand others v. The 
King, 3 Term. Rep. 98. There the indictment charged that the 
defendants f: ilsely pretended to one Thomas that Young, one of the 
defendants, had made a bet of five hundred guineas on each side with 
a Colonel in the army, then at Bath, that William Lewis would on 
the next day run on the high road leading from Gloucester to 
Bristol, ten miles in length, within one hour, and that Young and 
Mubbins, two of the defendants, did go two hundred guineas each in 
the said bet, and that Randall, the other defendant, did go the other 
one hundred guineas; and did then and there under colour and pre- 
tence of such bet obtain from Thomas, as part of such pretended 
bet, twenty guineas. On error brought after conviction the King’s 
Bench ruled this to be a sufficient false pretence within the statute 
of 30 Geo. 2, ch. 24, regarding it as a cheat calculated to impose 
on a person of ordinary ‘caution. In delivering his opinion in this 
case, Buller refers to the case of Count Villeneuve, tried before him 
in 1778, the facts of which were shortly these. The defendant ap- 
plied to Sir T. Broughton, telling him he was entrusted by the Duke 
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de T.ausan to take some horses from Ireland to London, and that he 
had been detained so long by contrary winds that his money was 
spent. Sir Thomas Broughton was induced by this representation 
to advance some money to him; afterwards it turned out that the 
prisoner never had been employed by the Duke De Lauzan, and his 
Whole story was a fiction. ‘The prisonor was convicted and sen- 
tenced to hard labour, the Court regarding the transaction as a false 
pretence within the statute. Considering the rank * the accused, 
and the plausible nature of his story, it might well be regarded as an 
Imposit ion likely to succee d with a person of common i rrudence and 
caution. In Witchell’s case, (2 East. P. C. ch. 18, sec. 8, p. 830,) a 
superintendant ina cloth inc gc having to keep an account of 
the nunber of shearers employed, and the amount of their earnings 
and wages, and to deliver it in every week, delivered a false account, 
by which he obtained a larger sum than was due : this was holden 
to be a false ee wee ia the statute. In S tory *s case, (Russell 
post-oilice by assuming to be hen person me sllaned ina mone Vv order, 
which he presented for payment, and this was held by the twelve 
Judges a sutlicient false pretence within the statute. Airy’s case (2 
East. 20) was that of a common carrier, who having received goods 
to carry and deliver at a certain place, afterwards with a view to 
cheat the consignor pretended that he had delivered them to the 
consignee, and that the consignee had given to him a receipt ex- 
pressing the earns of the goods, but that he had lost or mislaid the 
receipt, and then demanded sixteen shillings for the carriage of the 
goods, which were paid him. All these pretences being false, it was 
holden that the case was within the statute. In Jackson’s case (3 
Camb. 370) the defendant gave the prosecu tor, in payment of goods 
a cheque on certain Bankers in Lendon, with whom it was proved 
they kept no cash, and had no account. The Judges were all of 
opinion that it was an indic table offence fraudulently to obtain goods 
by giving in payment a cheque upon a Banker with whom the party 
ke eps no cash, and whic h a knows will not be paid. In the United 
States we have analogous decisions under various State statutes 
taken from 2 Geo. 2, ch. 24. In the Com. v. Wilgers, 4 Pickering, 
177, the Supreme Court of Massachusetts ruled that assuming a false 
name and delivering spurious quarters of lotte sry tickets to A for sale 
on commisison, and declaring that he (the defendant) had in Bank the 
genuine corresponding whole tickets, were false pretences under their 
statute. 

In the People v. Johnson, 12 John. Rep. 292, the Supreme Court 
of New York held that under their statute pore obtaining goods by 
false pretences, which is also a tr: anscript of 2 Geo. 2. ch. 24,a 
person obtaining goods under pretence that he ‘lived with and was 
employed by A B, who sent him for them, is indictable. “The in- 
gredients of the offence,” s says Thompson, Ch. J. “are, obtaining the 
goods by false pretences, and with intent to defraud. In this case 
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there was a false pretence, and one, too, very naturally calculated 
to deceive and impose upon the seller, and that pretence was false.” 
In all the cases cited, English and American, the pretences used to 
obtain the property were false, and, to repeat the language of Chiet 
Justice Thompson, “ naturally calculated to deceive and impose 
upon the prosecutor.”” That this is the criterion by which all such 
accusations are to be tested, is not only shown by the cases in which 
indictments have been supported, but even more pointedly in those in 
which they have failed. Thus in The King v. Good! iall, Russell & 
Ryan, 461, (1821,) the prisoner bargained for the carcases of three 
sheep and some other meat, and the seller having refused to trust 
him, promised to pay for them on delivery, which he did not mean to 
do, and when they were delivered sent back an evasive letter. ‘The 

indictment was for obtaining the eareases and meat by falsely pre- 
tending he would pay for them on delivery, whereas he did not, 
and never meant to do so; and he was convicted. But upon a case 
reserved, the Judges thought this was not a pretence within the 
statute; that it was merely a promise for future conduct, and that com- 
mon caution would prevent any breach of it; and that therefore, the 
conviction was wrong. In ‘The King v. Codrington, 1 Car. & Payne, 
661, Eng. Com. Law Rep. xi. 518, 1828, it was ruled by Mr. Justice 
Littledale, a very learned Judge, that if one professes to sell an interest 
in property, and receives the purchase money, the vendor taking the 
usual covenants for title, and it turns out that the vendor has in fact 
sold his interest in the property to a third person, that this is not 
sufficient to support an indictment for obtaining money by false pre- 
tences. “ The doctrine contended for on the part of the prosecution,” 
says the Judge, “ would make every breach of warrants or false 
assertion at the time of a bargain a tri insportable offence. Here the 
party bought the property, and took as his security a covenant that 
the vendor had a good title. If he no finds that the vendor has not 


a good title he must resort to the covenant. This is only ground 
fora civil action.”” The King v. Pywell, 1 Starkic 402, 2 Eng. Com. 


Law Rep. 414 (1821,) was previously dec ss -d, on similar principles 
by Lord Ellenborongh, although as far as can be collected from the 
report, the case did not arise on an indictment under the statute. In 
the Ist vol. of Chitty’s General Practice, 184, a manuscript case of 
the King v. Clifford (1824) is referred to as deciding that, “a re- 
presentation that the party could or would do a particular act, as 
that he could or would get a bill discounted, though he knew he 
could not, is not a false pretence within the act, but rather a breach 
of promise, and the false pretence must be of the existence of some 
fact... The known accuracy and learning of this writer entitle his 
report of this case to the highest confidence. 

These authorities as well as the reason of the thing, to my mind 
establishes this proposition: That every false promise or assertion 
made by a party with the view of fraudulently obtaining the pro- 
perty of another, is not of course a false pretence within the act of 
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1842; but that the false pretences in the contemplation of the statute 
are such as assert the existence of some fact, calculated to impose 
upon a man of common and ordinary caution, which false pretence 
creates the credit given to the accused. 

Testing this indictment by the authorities cited, and the rule de- 
ducible from them, can it be sustained ! Two distinct false pretences 
are averred in the count, viz: One, that the defendant represented 
he had in the hands of his Guardian, in New York, an estate equal 
to two thousand dollars per year; the other, that “he would procure 
and bring on from New York money from his mother to repay the 
prosecutor.” In considering these pretences, I will reverse their 
order, examining the last first. If the indictment solely rested 
on this, it could not be supported. Like the case of the King vy. 
Goodhall, and the King v. Clifford, it is merely a promise for future 
conduct; a representation that the party could or would get the 
money from his mother, though he knew he could not. But the 
represeutation that his Guardian was a gentleman of fortune in New 
York, having property in his hands, belonging to him, equal to two 
thousand dollars a year, is the assertion of the existence of a fact 
calculated to give him credit and to impose on a person of ordinary 
caution, and consequently within the act. It is quite as strong as 
the existence of the pretended bet, in the King v. Young, or the pre- 
tence of Count Villenuve, in the case by Justice Buller, by which Sir 
Thos. Broughton was induced toadvance him money. Books of entries 
and precedents, though not of direct authority, are still of some value 
in inquiries like the present; and in the Crown Circuit Comp. 176, a 
respectable work, we have the precedent of an indictment under the 
statute of 80 Geo. 2, ch. 24, where the false pretence consists in 
the defendant asserting himself to be a merchant of great fortune, 
who wanted to purchase horses to send them abroad, and that he 
was a housekeeper. This precedent is adopted by Chitty, (Criminal 
Law, vol. 3, 768,) except that his precedent charges several as being 
concerned in the cheat with the defendant in falsely representing 
himself as a wealthy merchant. 

The result of our opinion is, that the charge laid in the count, if 
sufficiently proved, can be sustained under the act of 1842, and that 
consequently the defendant’s demurrer is overruled, and he is ordered 
to plead to the indictment. 











LEGGETT ) 


st In the District Court for the City and County of Phi- 


panes j ladelphia, April 15, 1843. 

This case had been twice on the trial list, when the defendant 
took out commissions to Nantucket and Boston on filing interroga- 
tories, and gave uotice to plaintiff that the commissions would issue 
ex parte in fifteen days, if cross interrogatories were not filed within 
that time. Application was made to the defendant for the names of 
his witnesses, but he declined giving them. 

On motion on the part of the plaintiff, the Court granted a rule 
upon the defendant to file the names of his witnesses, and enlarged 
the time for filing cross interogatories until fifteen days after the 
names should be given. 


JUDGE BANK’S OPINION, 
(Continued from page 240.) 


The State cannot impair contracts between individuals, nor can 
she do it where she is a party herself, without the consent, and to 
the injury of the party to the contract with her—such contracts are 
not excepted, nor is there any reason why they should be—but there 
is every reason why they should not be excepted. If the States are 
not bound by this restriction as regards their own contracts, any one 
of them might declare her own grant void, and wipe out all her 
public debt by one short section, repealing all the laws, by which it 
was created—such a doctrine ought not to be avowed any where, 
or by any body. Its adoption at this time, in our State would be 
subversive of her best interests. It would be such an act of perfidy, 
as would admonish all the world that no public or private faith, could 
be safely given to either our people or our institutions. It is the first 
time that it has been broached in our Courts of Justice, and I hope, 
for the credit of the State, that it may be the last—and to produce 
this result, as far as I can, I reject the whole doctrine as unsafe, 
unjust, and unconstitutional. 

The conclusion to which my mind has come is, that the act of the 
4th of May, 1841, is a legislative contract, and that any attempt on 
the part of the State to impair its obligations by subsequent legisla- 
tion, on other terms, and conditions, than those stated in the law, 
without and against the consent of the bank, would be forbidden by 
the Constitution of the United States. 

This brings us to the consideration of the last question stated, and 
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that is, whether the act of the 12th of March, 1842, is Constitutional 
or not—To pass upon the Constitutionality of a Jaw is always an 
important and often a delicate question. It is an authority, which 
our Courts of Justice have not been often called upon to exercise— 
‘lo justify a Court in declaring a law void, because it is repugnant 
to the Constitution, this opposition should be clear and manifest. 
The conviction of this incompatibility should be plain and strong, so 
much so, as to admit in the minds of the Judges, no well grounded 
doubt; when it clearly appears that the legislative branch of the go- 
venment has transcended its powers and violated the Constitution, it 
beeomes the solemn daty of a Court so to render judgment. The 
Judee who would not, in such a case so decide, would be culpably 
unmindial of the important duties imposed upon him by his oath of 
office and the supreme law of the land, and would be unworthy of 
the station he occupied. 

In the first section of the act of the 12th of March, 1842, it is 
provided, that “ The banks of this Commonwealth, from and after 
the passage of this aet. shall redeem their notes and deposits, and 
other liabilities in gold and silver coin, upon demand being made at 


their banking-honse, and a refusal er failure to navin gold end silver 


us aforesaid, shall be deemed and taken to be an absolute forfeiture 
of their respective charters.” In this section general words are 


used “ The banks of this Commonwealth,” whichare words employed 
in this section might embrace all the banks, and if there is nothing 
in any other part of the law which will restrict these words to a 
portion of the banks, they must be taken and construed as embracing 
all. It often happens that where general terms are employed in one 
part of a statute, that something is found in other parts of it, which 
shows clearly that it was the intention of the law-making power to 
use them only in a limited sense. It is contended on the part of the 
bank, that this intention to use these words, in a restricted sense, 
appears palpable in this statute. It therefore becomes necessary to 
consider all parts of this statute. Our attention has been particularly 
drawn to the sixth section by the defendant’s counsel, as demonstra- 
tive of that intention to restrict these general terms in their applica- 
tion to diflerent classes of the banks. ‘This section is in the following 
words, “ That execution or process in the nature of execution, shall 
be stayed upon all judgments which may be hereafter obtained in 
anv Court of this Commonwealth, or before any Alderman or Justice 
of the Peace, wherein any bank of this Commonwealth which ac- 
cepted the provissions of the act of the 4th of May, 1841, shall be 
plaintiff, or party in interest, so long as said bank shall fail, or refuse to 
comply with the provisions of the first section of this act, or until said 
bank shall have made an assignment agreeably to the second section.” 
This section deprives the accepting banks of execution for the col- 
lection of their debts until they have complied with the first or second 
section of this law, this section makes a discrimination between the 
accepting and non-accepting banks. What reason can there be for 
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this discrimination?) The non-accepting banks, which would fail to 
comply with this law, would certainly be no less culpable than the 
accepting ones—no very good reason can well be conceived why 
the hecaaae should have execution for the collection of their debts, 
while the latter, under the same circumstances should be deprived of 
that right. The non-accepting banks do not present any claim to 
special favour, over the accepting ones. ‘The objects held out pro- 
minently in the law, are resumption or liquidation, or those that 
resumed, or assigned, this section would be inoperative. 

It was not known that the one class, rather than the other would 
more certainly comply with the requisitions of this act. Then it may 
well be asked, why make this distinction! In the first and second 
sections forfe.ture of charter is provided for, to compel resumption, 
or liquidation. Is not this penalty enough for the accepting banks, 
if it is for the non-accepting ones! Js not the stay of execution, as 
provided for in the sixth section, also compulsory on the accepting 
banks to resume, or go into liquidation?) Why then impose an ad- 
ditional penalty on them! [t cannot be eat the Legislature supposed 
that absolute forfeiture of charter would bring to them no terror. 
Then why impose upon them this additional infliction, if they were 
reached by the first section? This has not been accounted for by 
the counsel; nor do I see that any good reason can be assigned for 
it. ‘The first section imposes certain penalties, and the sixth section 
imposes a different penalty. Ifow are these penalties to be dis- 
tributed in their application? ‘The first section reaches the non-ac- 
cepting banks certainly. ‘This admits of no doubt. The sixth section 
reaches the accepting banks, and only them, and this admits of as 
little doubt. As the sixth section provides a distinct penalty to compel 
the accepting banks to resume or assign, may we not suppose that 
this was the only infliction intended for this class of banks. If this was 
nut so, why were they not all left to one common fate! or are we to 
suppose that double penalties were in tended for the one class, in the 
absence of all re aie to justify such discrimination! I do not see 
that the introduction of the sixth section can be accounted for in any 
other way and on any other principle, than that the accepting bi inks 
were not embraced in the first section, so faras regards the absolute 
forfeiture of charter. There is strong reason on which this supposed 
intention can be placed. This law relieves the accepting banks from 
no one of their obligations under the act of the 4th of May, 1841. 
They are still bound to receive these relief notes in payment of their 
debts. They are still bound to pay interest on the funded notes to 
the holders of certificates of stock under this loan. The banks feel 
bound by all the provisions of this law. ‘The whole community 
holds them bound for the fulfilment of their engagements. There is 
no general repealing clause in the act of the 12th of March, 1842. 
We have this additional reason in favour of the idea, that the ac- 
cepting banks are not embraced in the first section, so far as the 
penalty reaches, that is, that the Legislature knew that the State had 
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relinquished its right to exact a forfeiture of the charters of the 
accepting banks, by the act of the 4th of May, 1841, until further 
legislation, and until provision was made to repay the loan, which 
had been in good faith taken, and paid by the banks into the State 
‘Treasury. 1 therefore think that the stay of execution, and the dis- 
ability to collect their debts, and not absolute forfeiture of charter is 
the penalty created, and designated by this act, as the only one to 
be inflicted on the accepting banks, for refusing, or failing to resume, 
or make an assignment, as is provided for in the first and second 
sections. 

Adopting this construction, and I do not entertain a doubt but it is 
the true and correct one, there is nothing in the act of the 12th of 
March, 1842, that comes in conflict with any Constitutional provision. 

On every point, therefore, the law is with the defendant, and the 
complaint must be dismissed. 


In THE MATTER OF THE Esrate or Peter Antuony Bienon, Dec’p. 


This case depeads upon the construction of the eighth item of the 
decedent's last will and testament, dated May 12th, 1836, as follows: 

« Kighthly, [ give and bequeath in full ownership to the diflerent 
Institutions of Charity and Beneficence constituted and established 
at Philadelphia for the relief of the unfortunate, and of those who 
live under the affliction of infirmities and of every sort of privations, 
without any distinction of sect or religion, and after all the legacies 
and donations which I make herein shall be complied with and dis- 
charged, the residue of my estate, so that no individual shall be able 
to make any claim, as I do not recognise any other heirs or claimants 
of my estate, which is the fruit of my labour and industry, except the 
persons designated in the present Will which without any restriction 
or addition is positively the expression of my last will and intentions. 
I except from these different institutions of Charity and Beneficence 
all those which are directed, conducted, and administered by eccle- 
siastics, whatever may be the sect to which they belong. Spiritual 
aflairs alone and not temporal are competent to them. Finally, I do 
not think that their kingdom is of this world.” 


The accounts of the executors to the above estate having been 
filed, Auditors were appointed, August 18th, 1837, by the Orphans’ 
Court, to settle the said accounts and make distribution of the assets 
according to law. In the performance of the latter part of their duty 
they made the following report, to wit: 

“ The principal questions that arose under the construction of the 
eignts, or residuary clause of the will, were as follows, viz : 

Ist. The meaning of the expression different institutions of charity 
and beneficence. 
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2d. The construction of the words constituted and established. 

3d. ‘The construction of the words “ at Philadelphia.” 

4th. The construction of the rest of the sentence defining the ob- 
jects of the societies as to relieve afflictions, of infirmities, and of 
every sort of privations. 

5th. The expression “without any distinction of sect or religion.” 

6th. The construction of the excepting portion of the residuary 
bequests. 

First :—A large number of societies usually known as beneficial 
societies presented their claims under the will, and it was in evi- 
dence that they were not, strictly speaking, charitable institutions 
for the relief of the poor, but by their fundamental regulations each 
member was bound to contribute an equal amount to the treasury of 
his society, which thus formed a common fund for the relief of the 
members when sick or disabled from work, or to be paid to the fa- 
mily of a deceased member for funeral expenses, and these benefits 
were claimed by the members as a pecuniary right, the non-payment 
of which might be followed, on their part, by a suit at law to recover 
the same. 

Objections were made by the counsel for other societies, that 
these institutions were not societies of charity and benevolence, 
within the meaning of the testator, but were to be viewed merely in 
the light of mutual assurance companies in which each member put 
in a given amount of his money, and in turn drew out from the 
common stock an ascertained amount as his due, and not as a fa- 
vour or a charity; that the testator meant to confine the bequest 
to institutions to relieve the poor and infirm, and that these societies 
could not be fairly considered as being either for “ charity,” or 
“ beneficence.” 

On behalf of this class of societies, it was contended that they 
were distinctly embraced within the letter and spirit of the will, a 
fair construction of which would include these soci: ties, that if their 
objects were not in the popular sense for charity, they were strictly 
for acts of beneficence, and that those acts of beneficence were ex- 
tended only to those labouring under the “ infirmities, afflictions, and 
privations,” referred to by the testator. 

A very elaborate and interesting argument took place between 
the contending counsel, not only on the construction of this clause of 
the will, but of the others, and of the minor points that incidentally 
arose ; the parties went fully into the merits and the law, and cited 
many authorities, but as this report is necessarily long, the Auditors 
will, throughout, content themselves with a brief statement of the 
various questions that were discussed, and of their decision in each 
given case; as any other course would, in their opinion, unduly 
amplify the report without any practical good to result therefrom, 
end in case of any exceptions hereafter, the points will be much 
better presented by the counsel and parties interested. 

In stating the various decisions, the surviving Auditors have the 
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pleasure to state that in all the questions presented, their opinions 
were unanimous, and all the important principles were settled and 
agreed upon by them in the lifetime of their lamented colleague, Mr. 
Biddle. In this case the Auditors are of the opinion, that these 
societies are within the tair construction of the will, as institutions of 
benficence, for the relief of those living under the “ affliction of in- 
firmities, and of every sort of privation,” that they are very numerous 
and their existence must have been known to the testator; that the 
objects were to relieve their members from the humiliation of ab- 
solute pauperism; while the relief atlorded was only to be in the 
emergencies contemplated by the testator. ‘The Auditors are of 
opinion that these institutions are institutions of beneficence, under 
the will, and they consider furthermore, that similar principles were 
many years ago settled, in the decision of similar questions which 
arose upon the construction of John Keble’s will; Sapreme Court, 
December Term, 1809. No. 55. 

2d. The words “ constituted and established.””. Under the con- 
struction of these words, unincorporated societies cannet participate 
in the benefits of the will; the Auditors are of opinion that the tes- 
tator meant to include none but societies organized, constituted, and 
established in some tangible and legally recognized shape, to wit : 
those whose existence or establishment arose and were established 
by law. to wit: through a charter. Should an opposite construc- 
tion prevail, no rule could be fixed or limit designated, whereby the 
erganization of any number of individuals could be deemed or 
construed to mean a regularly established society, and the Auditors 
think that the safe and legal construction of these societies, is. to 
consider them in no other light than that of a partnership, and that 
the charter alone gives vitality to the organization of a number of 
individuals. 

This decision will exclude from the benefits of the will, all the 
societies after that numbered 162 on the eighth and ninth sheets of 
this report, except No. 177 and 178, all of which were incorporated 
after the death of the testator, and not being entitled to participate 
in the fund at the time of his decease, no subsequent act could give 
them this right. 

3d. The words “at Philadelphia.” 

While some contended that the benefits were meant only for those 
societies organized within the corporate limits of the City of Phila- 
delphia, others contended that every institution within the bounds of 
the City or County was meant. The Auditors do not adopt either 
of those views, but think that the words “at Philadelphia” mean that 
which in popular estimation of a great town is usually understood to 
be city, viz: the town and suburbs or adjoining built districts; and 
under this construction they are of opinion, that societies constituted 
and established in the corporate limits of the City of Philadelphia, 
the incorporated Townships and Districts of the Northern Liberties, 
Kensington, Spring Garden, Southwark, Moyamensing, and the bo- 
rough of West Philadelphia, are entitled to participate. 
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4th. The construction of the words “for the relief of the unfor- 
tunate, and of those who live under the affliction of infirmities and of 
every sort of privations.’ 

A number of societies for diffusion of education and knowledge, 
by means of seminaries of learning and libraries, together with other 
societies whose objects were meritorious, presented their claims 
under this portion of the will. If the testator had meant to include 
every meritorious society or institution, it is fair to presume he would 
have used apt words to have expressed his intentions, and not by 
distinct provisions have limited his bounty to “ institutions of charity 
and beneficence for the relief of the untortunate, &e.”’ 

The Auditors think that the infirmities and privations referred to 
were of a bodily character, such as poverty, sickness, or decrepi- 
tude, except perhaps the mental privation of reason. This con- 
struction will hes lude all Infant Schools, Sunday Schools, and other 
seminaries of learning, all Library companion Tie Colonization 
Soc ‘ety The Abolition Society—The Society for alleviating the 
miseries of public Prisons—The Fuel S: aving Soc iety and others, all 
of which are collected and numbered, Nos. 5, 11, 16,21, 22, 44, 55,85, 
102, 125, 142, on the 2d, 3d, 4th, 5th, 6th and 7th, sheets of this report. 

The Wills HLospit: ul is also to be excluded; this is a legacy by J. 
Wills to the City of Philadelphia, in trust, to dispose of the fund for 
a particular object. The Hospital itself is only a building, and not 
an institution, the bequest is but an appropriation of James Wills’ 
money to a particul: ur object of charity, and the City of Philadelphia 
is the trustee to carry that object into effect, the Wills Hospital 
cannot with propriety be called an institution constituted and esta- 
blished within the meaning of the will, or the implication of the law. 

5th. The expression “ without any distinction of sect or religion.” 

It was contended that no societies of a religious character could 
come in, if their benefits were exclusively confined to a particular 
sect: but the Auditors think that the true construction of this portion 
of the will is, that all societies should receive the fruits of the testa- 
tor’s estate be their sect or religion what it might. 

6th. The clause excepting institutions governed by ecclesiastics, &c. 

The Auditors are of opinion that the mere fact of a clergyman 
happening to be one of the directors or managers of an institution, 
should not exclude a society from the benefits of the will; they think 
that the institutions referred to in this exe epting clause, were institu- 
tions exclusively or mainly under ecclesiastiacal direction or in- 
fluence. Such as churches and chapels, monasteries, convents, &c. 

No such institutions made any claims before the Auditors, and the 
question never arose on this head except in the case of St. John’s 
Orphan Asylum. This institution is wholly charitable, being for the 
relief and support of poor children—it is chiefly endowed by members 
of the Catholic Church, though its benefits are not necessarily, by 
the terms of their by-laws, confined to members of that sect. It is 
governed by a board of thirteen directors, two of whom are the 
Bishop of the Catholic Church, for the time being; and the Pastor 
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of St. John’s Catholic Church, for the time being; the other eleven 
being laymen by the express regulation of the Society. 

It was contended that as the Bishop and Pastor were directors in 
right of their offices, this was such an ecclesiastical direction as 
would exclude this institution, but the Auditors are unable to concur 
in that view, the two ollicers referred to forming but a very small 
integral portion of the board, and the laymen having in numbers, an 
overwhelming and controlling influence. They accordingly report 
this institution as one among those entitled for the benefits. 

Some other questions arose, which the Auditors think right to 
present to the Court, viz: 

7th. The right of societies composed of Negroes or people of 
colour, to participate in the bequest. 

It was objected that the testator never meant to include these 
societies, and that under the authority of the case of Hobb’s v. Fogg, 
in 7 Watts, they are destitute of the rights of citizenship. The 
Auditors find nothing on the face of the will to warrant such a con- 
struction, no such limit to the testator’s bounty being therein fixed, 
and the decision of the Supreme Court goes solely to the question of 
their political and not civil rights. 

8th. Several societies were established for mixed objects, some 
within the meaning of the will and some not, as for instance, the 
German Society, which is a charitable society having a library; the 
Auditors think that these institutions should participate because of 
the parts within the meaning of the will, if such parts were the main 
objects of the society and not mere incidents.” 


To this report numerous exceptions were filed, upon which the 
Orphans’ Court made the following decree: 


Decree made October 23d, 1841, on hearing of Exceptions filed. 


“ This cause came on to be heard upon exceptions to the report of 
the Auditors appointed by this Court, and was argued by counsel, on 
consideration whereof, it was ordered, adjudged and decreed by the 
Court, that so much of the Auditors report as relates, 

1. To the constructions of the words, “constituted and appointed.” 

2. To the constructions of the words “ at Philadelphia.” 

3. To the construction of the expression “ without distinction of 
sect or religion.” 

4. To the construction of the excepting portion of the residuary 
claim, be and the same is hereby confirmed. 

And it is further ordered, adjudged, and decreed. 

1. That no friendly or beneficial society is entitled to any share 
in the bequest of the testator. 

2. That all societies for the alleviation of the privations and in- 
firmities of individuals whether white or coloured, by supplying or 
relieving their bodily and personal wants and necessities gratuitously, 
and no others, are entitled to a portion of a share in the bequest of 
the testator. 
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3. That the Wills’ Hospital is entitled to a share in the bequest of 
the testator, and that so much of the said Auditors’ report as is in- 
consistent with this decree, be and the same is hereby reversed. 

And it is further ordered, that the said report be referred back 
to the said Auditors, to make from their notes a detailed statement 
of the several societies entitled to, and excluded from a participation 
in the bequest of the testator by the principles of the decree, with 
directions to report on all before the 80th inst.” 


The following specifications of errors and exceptions were filed in 
the Supreme Court, December Term, 1841. No. 66. In the matter 
of the appeal from the decree of the Orphans’ Court of the City and 
County of Philadelphia, on the administration accounts of Charles 
Chauncey, and others, executors of P. A. Blenon. 

“1, That the Court erred in allowing distribution to any Incorpo- 
ration not located within the municipal ‘bounds of Phil: idelphia. 

The intelligence of Dr. Blenon, displayed throughout the will, his 
words, and the fact of there being societies within the bounds to 
meet the requisition of the will, show this error of the Court. 

The argument, that Dr. Blenon meant to include all the suburbs, 
because by common parlance, “ Philadelphia,” sometimes includes 
them, is not valid, because he expresses Philadelphia, which is a city 
chartered by a law and known throughout the world as such; and 
he has not expressed the undefined and undefinable “ Philadelphia’ 
not known to law. The standing illustration, that if a letter is directed 
to Philadelphia, and the individual happens to live in Kensington, it 
will reach him, is not pertinent; because the proprietaryship of the 
setter, | is, exclusively of place, his, to whom it is directed. 

The Court erred in allowing the claim of any Society except 
ik of the “ Female Society of Philadelphia for the Relief and Em- 
ployment of the poor,” whose charter is here shown to the Court. 

It is a corporation located within the bounds of Philadelphia, and 
has all the characteristics mentioned in the will. 

This exception is made in this general form, because of the ab- 
sence of evidence of both the existence and qualifications of other 
societies. A right is reserved of being more specific, when other 
societies shall declare themselves and shall undertake to claim before 
this honourable Court. 





Exceptions to the Decree and Judgment of the Court below. 


Appeal from the Orphans’ Court for the City and County of Phi- 
ladelphia. 

Exceptions to the Decree and Judgment of the Court below by 
“The Bricklayers Benevolent Society of the City and County of 
Philadelphia.” 

1. Because the Court decided that “ The Bricklayers Benevolent 
Society for the City and County of Philadelphia legally incorporated 
at the date of the will, were not entitled to any portion of the estate 
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of the decedent bequeathed and devised under his last will and tes- 
tament. 

Exceptions to the Decree and Judgment of the Court below by 
“The Association for the care of Coloured Orphans.” 

1. Because the Court decided that * The Association for the care 
of Coloured Orphans” legally incorporated at the date of the will, 
were not entitled to any portion of the estate of the decedent be- 
queathed and devised under his last will and testament. 


Hxceptions to the Decree and Judgment of the Court below by 
* The Provident Association of Journeymen Bookbinders.” 

1. Because the Court decided that * The Provident Association 
of Journeymen Bookbinders,” legally incorporated at the date of the 
will were not entitled to any portion of the estate of the decedent 
bequeathed and devised under his last will and testament. 


An appeal was taken from this decree to the Supreme Court, and 
a certiorari issued to the Orphans’s Court. A number of exceptions 
from various parties in interest were filed—and after argument, the 
following decree » as made by the Supreme Court. 


In THE Marrer or Dr. Buenon’s Esrater. 


Appeal from the Decree of the Orphans’ Court of the County of Phila- 
delphia. 

“Tt is hereby ordered and decreed by this Court,—That so much 
of the decree of the Orphans’ Court as gives portions of the fund 
remaining to be distributed, according to the will of Peter Antoine 
Blenon, to the societies constituted and established within the limits 
of the incorporated ‘Townships and Districts of the Northern Liber- 
ties, Kensington, Spring Garden, Southwark, Moyamensing, and the 
Borough of West Philadelphia, which are located out of the corporate 
limits of the City of Philadelphia, and therefore not the objects as 
we conceive of the testator’s bounty, according to the tenor of his 
will, is annulled and reversed, and the residue of the decree is affirmed. 
So that the whole fund shall be paid to, and distributed among, the 
remaining societies mentioned in the decree of the Orphans’ Court, 
as entitled to portions thereof. And in order to effect this, it is re- 
ferred to the Clerk of this Court to ascertain the societies mentioned 
in the decree of the Orphans’ Court, which are located within the 
said incorporated ‘Townships and Districts of the Northern Liberties, 
Kensington, Spring Garden, Southwark, Moyamensing, and the Bo- 
rough of West Philadelphia. And the same being thus ascertained, 
it is further ordered, that they be stricken out of the decree, as not 
entitled to any participation in the fund remaining to be distributed 
agreeably to the will. 

Decreed and ordered by the Supreme Court for the Eastern Dis- 
trict of the Commonwealth of Pennsylvania, this 17th day of April, 
A. D. 1843.” 
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DEINOLOGY: 
OR, THE UNION OF REASON AND ELEGANCE: 


Betne Instructions to A Youne Barrister. 





The perfection of speech depends upon beauty of thought and 
beauty of expression. As the excellence of speech is thought, so the 
value of thought is truth. Notwithstanding this, what rules is the 
young barrister in possession of by which he may weigh his thoughts 
or rectify them! Mere Rhetoric is of no manner of use to him: its 
insulficiency is but too well felt, when he has recourse to it, sepa- 

rately from the art of thinking. Rhetoric alone very often aims at 

nothing else than seducing the ear by the charms of sound. It teaches 
the mystery of colouring, regardless of the art of drawing. Tully 
has complained of this divorce of Philosophy and Rhetoric, of the 
tongue and the heart. 

Hine dissidium illud extitit quasi linguz atque cordis, absurdum, 
sane atque reprehendendum. 

In spite of this public complaint, and that of many other writers, 
we feel that this fatal separation still exists, nor is it at all likely 
that an union will soon be effected. 

But, if this literary disorder cannot be wholly and at once re- 
medied by the single exertions of any one individual, it is at least 
possible, to adapt to rhetoric a species of logic peculiar to itself, 
stripped of technical asperities and metaphysical abstractions. 

To be convinced of the necessity, the utility, and even the ease of 
forming an alliance betwixt the studies of logic and rhetoric, I desire 
you would consider that they both tend to one and the same object, 
I mean rersvasion : the only difference is in the means they employ. 
Logic makes use of the concise language of reason only, but rhetoric 
embellishes its arguments with the graces of style, and enlivens them 
with the warmth of sentiment. Logic addresses itself personally to 
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the mind; rhetoric conveys its reasons through the interposition of 
the heart. 

The art of speaking, of writing, and of judging well, is learned by 
studying a certain set of precerrs, laid duwn by eminent masters, 
by reapine, and by frequent composition. Precepts require nothing 
but memory and accuracy; method and selection must be attended 
to in your reading, and you must be possessed of taste and materials 
for composition. 

With regard to precepts, they are greatly mistaken who believe 
themselves rhetoricians by laying up in ried memory the principles 
of the art. Precepts are, with regard to rhetoric, what the skeleton 
is to the human body. By studying it, one may learn to know the 
distribution of the nerves, but it never can give the idea of the ple- 
nitude and beauty of form. The study of the rules of rhetoric is 
therefore to the pupil of eloquence what anatomy is to the young 
painter. In order to design correctly, he must know the structure 
of the body: but, however perfect he may be in this knowledge, the art 
of colouring is still wanting, and, to give life to the canvas, he must 
study nature, and those who have excelled in imitating it. Thus, in 
eloquence there are general and particular precepts for every branch, 
which regulate the disposition of each part; but ‘they neither prompt 
ideas to fill the divisions, nor contribute proofs to persuade, nor rouse 
sentiments to move. ‘They neither give the energy nor the heat of 
style which distinguish the eloquent orator from the frigid rhetorician. 

I forbear troubling you further on the subject of rhetorical precepts. 
They have been handed down to us, and explained by numerous 
writers, who seem to have made that study their only occupation ; 
but with regard to reading, | must insist on your attending to a few 
necessary observations. You cannot be too soon apprised of its im- 
portance, 

Reading is the food of the mind; it forms taste, enriches knowledge, 
and refines reason. The gay, the giddy, the frivolous, read without 
expansion of soul, or improvement of their mental powers. They 
read without choice, without system, and with heedless precipitation. 
The impressions and the objects succeed each other with such ra- 
pidity, that the first is effaced by the following, and all are jumbled 
together in the memory, so that after much reading, the men I allude 
to have only acquired the equivocal talent of disgusting sound minds 
with embryo ideas lost in a luxuriancy of words. 

Young men are, in general, counselled to read much. If they 
adhere to this advice; if they devour every book that falls in their 
way, as is usually the case, even with those who have the best in- 
tentions, they overshoot the mark, and their purpose is disappointed. 
Amusement only will become their aim. They will give up Tillotson, 
Blackstone, Addison. Steele, Congreve, &c. for a novel, that is, for 
reading of a nature the most dangerous to the undecided taste of a 
raw mind. I am well aware that there are some few of these ephe- 
meral productions that may be run over with a sort of advantage, 
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but this must not be during the period allotted you for laying the 
foundation of manly eloquence. A young man may read Don 
Quixotte twenty times over before he perceives the acuteness of the 
author, or feels the moral aim of the work. It will appear to him a 
tissue of extraordinary events only, and eccentricities of a wild ima- 
gination. You well know that in romances, or even novels, things 
are generally pushed to the extreme. If they treat of virtue, it loses 
its name, and becomes heroism or fantastic virtue. They always 
address themselves to fancy, and lead her a chace after ideal hap- 
piness, which nothing but cool reason, in a more advanced period of 
life, can put a stop to. 

For the present, therefore, leave every work of this nature, even 
the best, and peruse none but such as are recommended to you for 
truth, solidity, and elegance. 

To guard you against this intemperance of reading, I must assure 
you that the number of books on which you should form your taste, is 
by no means considerable. Let your friends see master-pieces only 
in your hands. Attach yourself, at first, to their thoughts, and acquire, 
by every exertion of assiduity, that harmony of style which wins the 
soul by charming the ear; those felicities of expression that rules 
cannot reach to, and that combination of sounds, by the means of 
which you will paint and impress your ideas. 

Be not precipitate: call yourself often to account for what you 
have read. I would counsel you, at first, to take down the heads in 
writing. You will soon find yourself able to remember them without 
this assistance ; and, besides, you will imperceptibly make yourself 
master of the art of ana/ysis, which is the surest and shortest road to 
instruction. 

By what I have said, you must be persuaded that reading is not 
unlike those energetic remedies which produce wonderful effects 
when properly administered, but which at the same time, may have 
a very dangerous consequence, if prudence does not regulate the use 
that is made of them. 

Composition is the remaining branch of the studies of a young 
barrister; the other two are subservient to it: for without a proper 
use of the rules, without reading and meditating the best authors, 
your attempt to succeed in it will be vain. You must have ideas, 
before you can express them. To persuade, which by the way, will 
not be the most unimportant part of vour business, to deserve the 
name of a good speaker, you must display truth surrounded with all 
the powers of conviction. You must know how to affect, to rouse, 
to sooth, in a word, how to master the passions: but who will teach 
you the avenues to the heart; who will inform you how to arm 
reason and adorn it ; who will communicate the language of the pas- 
sions to you, if you are not daily and hourly conversant with the 
best orators and masters in the art, if you do not make it your se 
rious study to be well acquainted with the first writers in every 
branch of elegant literature? You must compare them together; 
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you must contrast the strength of one with the sweetness of another; 
you must mark the peculiar manner and distinguishing character of 
each; you must observe the many ways there are to arrive at 
excellence in the same species of oratory; you must dwell with in- 
creasing pleasure on a fine passage, and put ‘the question to yourself, 
had | the same ideas to communicate, how should I clothe them ! 
Thus, by working in the richest mines of elegant literature, by having 
recourse to the fountain-heads of know ledge, you will gradually ex- 
perience that perspicuous method will steal into practice, and that 
eloquent facility will ingraft itself upon genius. 2 

After these general observations, which are merely preliminary 
to the subject before us, I shall now enter upon my undertaking, and 
attempt to convince you that it is not impossible to form an associa- 
tion betwixt Reason and Exvecance at the bar, and that law-logic 
will be no inconsiderable gainer, by taking in rhetoric as its auxiliary. 

The perfection of our intellectual faculties is the business of the 
art of reasoning. ‘This corrects our thoughts, arranges our argu- 
ments, and rectifies our judgments. 

Logic rectifies our perceptions, or our ideas, by limiting or ex- 
tending them. ‘Too general ideas would create confusion; ideas 
too bounded would not embrace their object in all its extent. We 
are taught by logic to avoid both those defects. 

Logic rectifies our judgments, by teaching us how to dispose and 
group our ideas, so that there may bean universal agreement among 
them: and it rectifies our reasoning by laying down certain rules 
which help us to draw good conclusions from true principles. 

In order to make young people conceive the object of logic, and 
its effects, dialecticians have thought it necessary to quarter the soul 
into four faculties, to each of which peculiar powers are assigned. 
These faculties are Understanding, Will, Judgment, and Reasoning. 
But, if there can be no real division in the soul, why adhere to the 
antiphilosophic custom of dividing a being without parts? As they 
are under the necessity of informing young people that these dis- 
tinctions are chimerical, they should not lay them down as the 
ground-work of their future knowledge. Instead of beginning a 
course of philosophy by a distinction of faculties, which appear to be 
each a fourth part of a soul, it seems more reasonable not to give 
youth room to believe that they have one soul who perceives, another 
who judges, a third who reasons, and a fourth who wills. Besides, 
it is no hard matter to make them comprehend, that ideas are the 
acts of the soul who perceives; determination or will the act of the 
soul who wills; judgment the act of the soul who judges of the re- 
lation of ideas, and reasoning the act of the same soul, when she 
compares her judgments with one another. These true notions 
would not expose them to mistake the effects for the parts of a 
simple cause. 

That you may form to yourself an idea of the rectitude that logic 
gives to the several operations of the mind, you must previously make 
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an exact division of these operations. The mind has ideas, it forms 
judgments, flows out into ratiocination, and produces sentiments. It 
has its peculiar education, and we feel it grow in a manner with the 
body that it animates. Reflection, comparison, and induction, which 
are all logical operations, visibly and sensibly improve it. ‘Thus, 
logic may be happily applied to sentiment itself, which the voice of 
reason, and the test of experience can therefore rectify. But the 
chief use of logic is to direct the mind in its manner of seeing and 
announcing the objects it perceives, to methodise and produce its 
ideas, and ‘to learn aud teach the sciences. 

All minds are more or less correct, have more or less of obliquity, 
and are more or less subtle, or superficial. To all, logic is necessary. 
A naturally right mind will perceive and represent things in their 
true point of light, but still it often stands in need of a prism to dis- 
tinguish the colours with certainty, and to prevent it from mixing the 
true streams of light with the fictitious hues of fancy. It wants to 
be guarded against the seduction of its own senses and passions, as 
well as against those of others. 

Logic can, to a certain degree, rectify, as well the inaccurate, 
which sees and paints its objec ts in a false light, as the subtle and 
superficial mind, which in its investigation of things is apt to search 
for relations too minute or too remote, which mistakes the semblance 
for the substance, and is guided on its way to truth only by the 
unsafe ‘torch of imagination, which seduces sometimes, but never 
can oppose with success the plain and perfect voice of reason. In 
a word, those minds which are of themselves unable to attain truth, 
and who only cloud it from the eyes of others, may all of them ap- 
proach it under the direction of logic. Such is the usefulness of this 
essential art, the access to which has been unfortunately overgrown 
with thorns, but is not impervious to courage and perseverance. 

You may observe by what I have said, that, in order to acquire 
knowledge in general, as well as to make a proper use of knowledge 
acquired, logic is of the greatest utility: but what I wish particularly 
to impress upon your mind is, that the orator is in a very peculiar 
manner indebted to it. Perhaps it may not be necessary that you 
should be initiated into all the my ery of logic, but to a certain 
degree you ought to be master of it, if you would hope to acquire 
the talent of uniting reason and beet e. 

Logic, in this view, will give precision and accuracy to your style, 
vigour to your conceptions, method to your ideas, and certainty to 
your reasoning. It will prompt sagacity to unveil a sophism ; it 
will infuse power to enforce persuasion, and refute objection ; it will 
inspirit the means of conviction, and insure success. 

Logic and rhetoric are one and the same art in two different 
positions. The difference was well understood by Zeno when he 
compared logic to the hand when shut, and rhetoric to the hand 
when open ; that j is, one to the fist, on account of its collected power, 
and the other to the palm, for the beauty of its proportions. Logic 
draws, rhetoric colours; logic sketches, and traces the plan; rhe- 
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toric fills, strengthens, adorns, beautifies, and animates. Both tend 
to persuasions, though it be by different ways. The severity of the 
first admits of no other art but that of compressing reason; fearful of 
weakening, it avoids embellishing it; confident of its intrinsic value, it 
disdains dress; it aims at victory, but means that the laurel shall be 
placed on the brows of reason. Rhetoric, less presumptuous perhaps, 
seems unwilling wholly to rely on the strength of reason: it adds 
the glow of sentiment; it judges of, and dispenses all shadowings, 
tints, and seasonible decorations. Ina word, as a speaker, you must 
never disunite these two arts. By studying the nature of both you 
will learn to join strength to deli ‘acy, precision to copiousness, 
justness to elegance, and symmetry to variety: you will storm the 
ears and hearts of your auditors, by incorporating the iron of logic 
with the irresistible fire of e loquence. 

I have said that it might not be necessary to initiate you into all 
the mysteries of logic, I will therefore only attempt to trace such of 
its leading features as may express that general view of it, that it 
belongs to my present purpose to exhibit to you: both jeaie and 
rhetoric set out with definition. 

A logical definition is one or more ideas explaining the nature of 
the thing to be defined. 

A definition, to be good, should explain the thing that it defines in 
terms more clear than those in which it is conveyed. There must 
not be one single word of it without its use: it must comprehend all 
the thing that is to be defined, and that thing only; that is to say, 
that under what light soever you consider an object, its definition 
should agree to it, and to it alone. 

Rhetoric defines likewise, but with greater latitude and fuller 
liberty. The rules of an oratorial or a poetical definition are indeed 
the same as those ad a logical definition: that is, both must give a 
elear and distinct idea of the things they define: but the orator and 
the poet, in lieu of confining themselves to the nature of objects, con- 
sider them, sometimes in their causes, and sometimes in their effects: 
thus it is, that by the means of accessory ideas, you will always ob- 
serve their definitions skirted, if I may use the expression, with all 
the brilliancy of imagination. Cicero furnishes us with an elegant 
example of an oratorial definition of praise. 

Est autem gloria laus recte factorum, magnorumque in rempub- 
licam meritorum, qua cum optimi cujusque, tum etiam multitudinis 
testimonio comprobatur.* 

As a logician, Cicero would have reduced it to this, Gloria est 
frequens de aliquo fama cum Laude. Praise is honourable mention 
frequently made of a person: but as an orator, he is equally exact, 
and much more interesting, by the harmonious display of the causes 
of praise, and of those by whom it is given. 





* Praise is the well merited applause for upright actions and public spirited achieve- 
ments, approved of not only by the good in particular, but by the world in general. 
P 


hil. 1. 
(To be continued.) 
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To replevy (replegiare, that is to take back the pledge) is when a 
person distrained upon applies to the Sheriff or his oflicers, and has the 
distress returned into his own possession; upon giving good security 
to try the right of taking it in a suit of law: aud if that be deter- 
mined against him, to return the chattels or goods once more into 
the hands of the distrainor. 3 Bl. Com. 13. ‘The Mirror ascribes 
it to Glanvil, Chief Justice to King Henry 2. Ibid. 146. 

Blackstone’s definition of the action of Replevin is certainly too 
narrow: many old authorities will be found in the books, of replevin 
being brought where there was no distress. (Lord Redesdale in 
Shannon v. Shannon, 1 Sch. & Lefr. 324. And the following citations 
are there made in a note by a Reporter: Replegiare est rem apud 
alium detentam, cautione legitima interposita redimere. Spelm. Gloss. 
485. Quant les biens ou chattels d’auscun sont prises il avera per 
common ley un breve hors de Chancery commandant, &c. Doct. Plac. 
Replevin 313. Replevin lies of all goods and chattels unlawfully 
taken. Comyn. Dig. Replevin, (A). A Replevin is a judicial writ 
to the Sheritl, complaining of an unjust taking and detention of goods 
and chattels. Gilb. Repl. 58. It is unquestionably the best specific 
remedy at law for the immediate return and securing of any move- 
able chattel. 1 Chitty; Gen. Pr. 811. It is preferable to detinue or 
trover, because the party against whom these actions are brought 
may become insolvent, or the goods may be eloigned. In detinue, 
the Judgment is, that the plaintiff recover the goods or their value, 
and damages for the detention. In trover, the recovery is simply in 
damages. It is evident that there may be cases in which no da- 
mages a jury could give, would compensate for the loss of a particular 
chattel, as a family portrait. Lord Ellenborough, Fletcher v. Wilkins, 
6 East. 281. Pangburn v. Patridge, 7 Johns. 140. 

This action is frequently styled a 1 proceeding i in rem, and compared 
to a libel in a Court of Admiralty. Milward v. Coffin, 2 W. BI. 
Rep. 1330: Fletcher v. Wilkins, 6 East. 281; Brown v. Smith, 1 N. 
Hamp. Rep. 38. 

Replevin is said in many books to be a local action. Gould’s 
Pleading, 118; 1 Chitty’s Pl. 161. The authorities cited for this 
position | seem only to establish that the place laid in the declaration 
is material and traversable, and that more certainty is requisite in 
laying the place in this action than in trespass. 1 Saund. 347 n. 1. 
Hob. 16; 1 Stra. 507. Quant les avers sont enchase en autre county 
puis le prisell, il avera replevin en quel des counties il voyle ou en 
ambideux. Doctr. Pl. 315, citing F. n. B. 69 B. Judge Duncan 
throughout his opinion in Brown v. : Caldwell, 10 S. & R. 114, terms 
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the action transitory. It appears to have been there the main reason 
given for the judgment of the Court, which was, that replevin 
does not lie for one not in the actual exclusive possession of land, 
whatever title he may claim, against one who is in the actual, visible, 
notorious occupation and possession thereof, claiming the right, for 
slates taken out of a quarry on the land. He says, * title cannot be 
decided in an action merely personal and transitory, no matter 
whether replevin, trover, or assumpsit.””. He refers to the reasons as 
fully studied in Mather v. The Ministers of Trinity Church. 38. & 
R. 509, which was an action of trover, and to Baker v. Howell, 6S 
& R. 416, which was assumpsit for money had and received: and 
then proceeds, * if it could lie in this case, then replevin would lie 
by the owner of the soil for coals dug eut of a coal mine in Eng- 
land and bronght to Pennsylvania, and the title to the soil in a fo- 
reign nation be tried in this transitory action. ‘The owner of a tract 
of land in Clearfield County, whose timber had been taken by a tres- 
passer and sawed into boards, follows them into Lancaster County, 
and replevies them in the streets of the City. 

In M: issachusetts this action seems to be /ocal by force of a special 
statute. Robinson v. Mead, 7 Mass. 353. 

In Atkinson v. Holcomb, 4 Cow. 45 and in Williams v. Welch, 5 
Wend. 290, it is made a doubt whether where the action is brought 
for a cause, for which trespass de bonis asportatis might have been 
brought, such an action might be an exception to the general rule 
that replevin is a local action. In the latter case, however, the 
Court decided, that even if the action were not strictly local, the 
process must be executed within the jurisdiction of the Court, and if 
executed beyond its jurisdiction that no action was legally pending, 
and non-suited the plaintiff. It may well be questioned whether the 
defendant’s remedies in such case would not be properly an action 
against the Sheriff and a motion to quash the writ: and whether 
after r appearance and plea, on the trial of the cause, the regularity 
or validity of the service can be legitimately presented to the notice 
of the Court. 

I find no authority any where, that the place laid in the declaration 
must be in the County. That the place is material and traversable is 
well settled in England. In this State there has never been known 
a plea of cepit in alio loco. Even in England, however, if it appear 
that the defendant at any time had the ods i in the place laid, though 
he did not originally take them there, it is sufficient. Walton v. 
Kersop and another, 2 Wils. 354. Potten v. Bradley, 2 Moore & 
Payne 78; 17 Eng. C. L. 203. 

If in truth the defendant took the cattle at another place, and only 
had them in the place mentioned in the declaration in the way to 
the pound, he ought to plead that matter specially. 2 Wils. 354; 3 
Wils. 395; Bull, N. P. 54. 

Our act of 1705, provides that writs of Replevin shall be made re- 
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turnable to the respective Courts of Common Pleas, in the proper 
County, there to be determined according to law. 1 Sen. L. 44. 

It has been decided in Pennsylvania that the declaration is suffi- 
cient if the taking is laid to be in the County. Muck v. Folkroad, 
1 Browne 60. 

Replevin lies upon any taking, and not merely upon a distress. 
Shannon v. Shannon, 1 Sch. & Lef. 324. It is a remedy in all cases 
where there has been a wrongful taking even by force, or in any 
manner otherwise than by process in execution, and it should seem 
that even goods illegally detained may be replevied. 1 Chitty, Gen. 
Pr. 811. In England it lies wherever there is an actual taking. Reist 
v. Heilbrenner, 118. & R. 131. Where trespasser takes my goods, 
1 can have replevin, for 1 can affirm the property in me; or have 
trespass and disaflirm the property. Bro. Tit. Repl. 39; Ibid. 36; 
in most cases this action or trespass lies at the election of the plain- 
tiff; but against the lord trespass does not lie. Doctr. Pl. 314. In 
the discussion of the question, whether trover would lie for goods 
taken by a trespasser, it was conceded that replevin would lie, and 
it was said that one may qualify a tort but not increase a tort. 
Bishop v. Montague, Cro. Eliz. 824.; S.C. Cro. Jac. 50. See also 
Bro. Tit. Rept. 15. 

If A be in possession of goods in which B claims a property, this 
is not the writ to try that right: there are other actions to try the 
right of property. Lord Redesdale, 1 Sch. & Lef. 320 n. It only 
lies where there has been an actual taking out of the possession of 
the party suing it. Shannon v. Shannon, 1 Sch. & Lef. 324. Where 
defendant pleaded that he took the cattle damage fesant, and plain- 
tif replied a tender, it was said that as plaintiff admitted the taking 
lawful, his remedy was detinue; but the note in Bro. concludes with 
“so it seems replevin lies after the tender.” Bro. Tit. Repl. 21. It 
has lately been decided in England, that replevin will not lie for 
goods delivered to a carrier and detained by him: and Best, C. J. 
said, “no instance can be found in the Digests or Abridgements of 
replevin having been brought upon a delivery under a contract.” 
Galloway v. Bird, 4 Bing. 299; 13 Eng. C. L. 443. The law is 
held in New York conformably with these decisions. Marshall v. 
Davis, 1 Wend. 109. 

In Pennsylvania it lies in all cases where chattels in the possession 
of one person are claimed by another. Shearick v. Huber, 6 Binn. 
2; Wood v. Nixon, Addison 131; Stoughton v. Rappalo, 3 8. & R. 
559; Easton v. Worthington, 5 8S. & R. 130. Reist v. Heilbrenner, 
i1 8S. & R. 131. Such too is the law in Massachusetts. Isley & 
al.-v. Stubbs, 5 Mass. 280; Marston v. Baldwin, 17 Mass. 606. So 
in Maine. Seaver v. Dingley, 4 Greenl. 306. 

The plaintiff in Replevin must have a general or special property. 
In England it is held that the property must be in the plaintiff at the 
time of the caption.. A man takes my goods as a trespasser. I can 
have replevin, though the trespasser has property by tort; for this 
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action is of the property which I had at the time of the caption: but 
I cannot have detinue for this is of property in me at the time of the 
action brought. Bro. ‘Tit. Repl. 36; Ibid. 39; Co. Litt. 145 b. 

There be two kinds of property, a general property which every 
absolute owner hath; and a special property, as goods pledged or 
taken to manure his lands or the like, and of both these a replegiare 
doth lie. Co. Litt. 145 b. Thus where cattle were bailed to till and 
manure, the bailor had replevin. Bro. Tit. Repl. 20. So the lessee 
of cattle. Ibid. 29. So the bailor of goods to rebail. Ibid. 29. So 
the pledgee. And the writ may be general or special. Doctr. Pl. 314. 
Plaintiff must have either the actual possession or the right of re- 
ducing it to his actual possession. Clark v. Skinner, 20 Johns. 425. 

A mere servant, however, who has only the charge or custody 
cannot maintain the action. Harris v. Smith, 38S. & R. 20. 

The general doctrine that a qualified property is sufficient to enable 
a plaintiff to maintain replevin, has been recognised in Pennsylvania. 
Mead v. Kilday, 2 Watts. 110. The doctrine generally matntained 
by the better authorities is, that a depositary has no property what- 
soever in the deposit, but a custody only. Story on Bailment 72. A 
simple or naked bailer has a sufficient interest to sue in trover. Ibid. 
73, and the cases there cited. The case of Rooth v. Wilson, (1 B. & 
Ald. 59,) only shows that the depositary may maintain an action for 
any wrong done to the deposit, for which he is responsible, but not that 
a special property passes to him. Such aright of action may exist with- 
out a special property in the thing. Ibid. 73. In general, a mandatory 
cannot be said to have any special property in the thing, unless he 
has incurred expenses about it, for which he has a lien. In this 
respect he stands in the same situation as a depositary. But it does 
not follow that they may not have an action for any tort done to the 
thing while in their possession, especially if they are liable over to the 
bailor in such a case. Ibid. 109. So a borrower has no special pro- 
perty. Ibid. 191. The decisions in Massachusetts and New York 
have been, that a mere bailee for safe keeping cannot maintain re- 
plevin. Waterman v. Robinson, 5 Mass. 303. Harrison v. M‘Intosh, 
1 Johns. 380. The bailee in such case might commence the action 
in the bailor’s name: otherwise it might be that an absent person 
would be wholly remediless: especially in the case of family pictures, 
and many articles of furniture of little value in themselves, which 
may be inestimable to the person who claims them. It appears to 
be only in the case of distresses for rent that the statute is positive in 
requiring the plaintiff to join in the bond. 

A replevin will not lie by the lessor of chattels during the con- 
tinuance of the lease. The plaintiff must have the right of property 
including the right of possession at the time of taking or at the time 
of suing out his writ. A reversionary interest is not sufficient. 
Wheeler v. Train, 3 Pickering 255. Wyman v. Dorr, 3 Greel. 183. 

As to the rights of action of the pawnor. See Story on Bailments, 
237, 262. It seems that in all cases, except where the bailor has 
parted with the thing for a term, he may maintain an action for it. 
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Ibid. Judge Story says, “but it deserves consideration, whether 
the owner can by his recovery of the pledge or of damages for the 
conversion of it, oust the pledgee of his security in the pledge or its 
proceeds. And if the pledgee has recovered damages only to the 
extent of his lien, it may farther deserve consideration, whether upon 
suitable proofs, the owner may not be entitled to recover the surplus. 
However these are propounded merely as matters open to some 
doubt.” Ibid. 238. 

A replevin lies of such things of which a man has only a qualified 
property, as of things which are fere@ nature, and are made tame ; 
so long as they have animum revertendi. Doctr. Pl. 314. See Bro. 
Tit. Repl. 64. 

Executors shall have replevin of a taking of beasts in the life of 
the testator, by the Common Law: but trespass de bonis asportatis 
they had not at Common Law, but by the statute 4 Ed. 3. The 
reason that replevin lay at Common Law, but not trespass, was, 
that the former affirms the property to remain, the latter disaflirms it. 
Bro. Tit. Repl. 59. It is certain that replevin is provided for by the 
stat. 4 Edw. 3, ch. 7, de bonis asportatis, reciting that in times past, 
executors have not had actions for goods, &c. of the testator carried 
away in his life, and provides that executors shall have like action as 
the testator would have had if he was in lite. The action of replevin 
therefore survives to an executor. ‘Though the action, as did all 
personal actions at Common Law abated, yet the action did not die 
with the person, the executor might bring a new one. The act of 
Assembly of 13th April, 1791, avoided this circuity. Keist v. Heil- 
brener, 11 8. & R. 131. 

It has been held in Massachusetts, that the action does not survive 
the death of defendant: so it will not lie against executors on a taking 
or detaining of their testator. Petts v. Hale 3 Mass. 321; Mellan v. 
Baldwin, 4 Mass. 480. 

It is said in Bro. Tit. Repl. 56, that replevin brought by Baron and 
Feme was abated, and return awarded irreplevisable, for this, that 
the feme cannot have property in goods with the baron. 

Replevin will not lie by one not in the actual exclusive possession of 
land, whatever title he may claim, against one who is in the actual 
visible notorious occupation and possession thereof, claiming the 
right for slates taken out of a quarry on the land. Brown v. Cald- 
well, 10 S. & R. 114. Certainly replevin is not the proper form of 
action to try title to land ex directo, though incidentally title in such 
actions may sometimes be called in question. In Pennsylvania this 
action has been allowed a great sweep, and to embrace every ques- 
tion of property. But it is property in goods, not in lands, It is to 
try the title to personal property and not realestate. Replevin will 
not lie for a tract of land. Title cannot be decided in an action 
merely personal and transitory, no matter whether replevin, trover, 
or assumpsit. Per Duncan, J. Ibid. If the defendant, however, had 
neither possession, title, nor claim, he is a mere trespasser, and the 
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plaintiff may maintain replevin for trees cut on his ground. Snyder 
v. Vaux, 2 Rawle 423. 

So replevin does not lie for things fixed to the freehold, until after 
severance. Cressen v. Stout, 17 Johns. 116. 

In Bro. Tit. Repl. 44, it is said by Fairfax, that replevin does not 
lie of deeds and charters concerning land, for they are an inheri- 
tance, and belong to the heir and not to the executors, which Hussey, 
C. J. granted. In Dore v. Wilkinson, (2 Stark. 287, 3 Eng. C. L. 
349, which was trover for partnership books, Lord Ellenborough 
intimated that the bringing an action of trover, was not the most 
convenient remedy in a case of this nature, and said that he had 
heard Mr Wallace express his surprise, that the remedy by replevin 
Was not more frequently resorted to. See 1 Chitty, Gen. Pr. 811. 

A wilful trespasser cannot acquire title to property merely by 
changing it from one article to another, as by working trees cut 
down into shingles or into cord-wood, logs or rails. And that the 
law has been so from time immemorial, is evident from the year- 
books, where it is said that whatever alteration of form any property 
may undergo, the owner thereof may take it in its new shape, pro- 
vided he can prove the identity of the original materials; as if leather 
be made into shoes, cloth into a garment, trees squared into timber, 
or iron made into bars. Snyder v. Vaux, 2 Rawle 423. In all cases 
where a thing is taken tortiously and altered in form, if yet that 
which remains is the principal part of the substance, the identity is 
not lost. As if aman take my cloak and make a doublet of it, yet I 
may retake it. So ifa man take of me a piece of cloth, and then 
sews on it a piece of gold, yet I can retake it. And if a man take 
certain trees, and then he makes boards of them, yet the owner can 
retake them, quia major pars substantia remanet. But if the trees 
are fixed on the ground, or if a house be made of the timber, it is 
otherwise. Qu. The house then is the principal substance. Moore 19, 

It appears in Bro. Tit. Repl. 41, that where a sow with pig, was 
taken damage fesant, and then littered, upon replevin brought, 
though a verdict was given for defendant as to the sow, yet the 
plaintiff recovered damages for the pigs. A quere is made of the 
law, if the sow had not been with pig at the time of the caption. 

The old books often affirm that replevin may be brought of other 
goods than those taken. And the case in which this used frequently 
to occur was this. Where there was lord, mesne, and tenant, and 
the lord distrained the goods of the tenant for services due by the 
mesne ; the mesne may take the tenant’s cattle out of the pound, put 
his own beasts in their stead, and then bring replevin. Bro. Tit. 
Repl. 14. The case of avoury, 9 Rep. 20. If the mesne upon re- 
quest made will not do this, the tenant shall have a writ of mesne 
against him, and if the mesne plead never distrained in his default, 
the tenant may show this special matter, and charge him. Ibid. See 
also Bro. Tit. Repl. 54. If the lord will not permit the mesne to put 
in his beasts in the stead of the tenants, then is the first taking tor- 
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tious: he is a trespasser ab initio, for he does not treat them ac- 
cording to the nature of a distress. Ibid. 

Trespass did not lie by the tenant against his lord for goods taken: 
accordingly if the lord take the cattle of the tenant tortiously, and 
after the cattle come home again to the tenant: in this case albeit 
the tenant is already possessed of them, yet shall he have a replevin 
against the lord for his cattle taken and shall recover his damages 
for the tortious taking of them: for otherwise he would be without 
remedy. Wingate’s Maxims, p. 560, pl. 45. 

A distress cannot by any agreement of the parties be made irre- 
plevisable. A man grants to another to distrain for rent, and to 
retain the distress against gages and pledges until he be paid, yet 
replevin lies. Bro. Tit. Repl. 60; Co. Litt. 145, b; Wingate’s 
Maxims, p. 689, pl. 14. 

Upon the general right to the benefit of a replevin, the Common 
Law of England has imposed this restriction, that it shall not be 
granted for goods taken in execution or by distress upon conviction 
before a magistrate. ‘The executing a replevin in such case would 
be considered as a contempt of Court, because by every execution 
the goods are in the custody of the law. In the language of the 
books it would be troubling the execution awarded, if the party on 
whom the money was to be levied should take back the goods by a 
replevin. Huber v. Shearick, 2 Browne 160. An execution which 
is the end of the law, would only be the commencement of a new 
lawsuit. Shaw v. Levy, 178. & R. 99. 

It would appear to be the general current of authority that inde- 
pendently of any express statutory provision, a stranger may maintain 
replevin against the Sheriff for goods taken by him on an execution 
against a third person. See the able opinion of Daniel Delany in 
Coursey v. Wright, 1 Hac. & M‘Henry 394. He says, “It might 
be reasonable (as full justice might be obtained without it) to say that 
the defendant in replevin should not during the pendency of the suit, 
bring replevin on his part as it would tend to infiniteness. But the case 
of a stranger is very different. He cannot make himself a party to 
the suit, entitle himself to the writ de prop. prob. 2 Roll. Abr. 231, or 
to a return on any event of the suit not being provided for or having 
the means of security afforded him on the suit, he consequently bas 
a remedy by action against the possessor; for there cannot be an 
irremediable right, and it would shock the first principles of justice 
that what A and B may do, shall deprive C of his right.” In Mas- 
sachusetts, C. J. Parson thus lays down the law, “ at Common Law, 
the Sheriff notwithstanding the goods were taken from him by re- 
plevin, is obliged to return his execution with the value of the goods 
seized thereon, and that they have been replevied at the suit of the 
plaintiff in replevin. And on the return of the goods he might have 
sold them in consequence of the property he acquired in them by the 
first seizure, and with the money satisfied the creditor’s judgment or 
indemnified himself, if he had been compelled to pay the debt. Or if 
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the retorno habendo was returned unsatisfied, he might obtain in- 
demnity by action on the replevin bond; or if the pledges were insuffi- 
cient by suit against the Coroner. This we consider as the Common 
Law here, because the late statute admits that a stranger to the 
execution may replevy goods seized by virtue of it.”” Ladd v. North, 
2 Mass. 514. See Isley v. Stubbs, 5 Mass. 280; Kellogg v. Churchill, 
2 N. Hamp. 412; Phillips v. Harris, 3 J. J. Marsh, 122; Hall v. 
Tutle, 2 Wend. 475. In New York, it seems to be the established 
law, that goods which have been taken by the Sheriff out of the pos- 
session of the defendant, cannot be replevied even by a stranger, but 
where the Sheritf on an execution against A, undertakes to execute 
it upon goods in the possession of B, replevin may be maintained. 
Thompson v. Button, 14 Johns. 84. Ina case in the Supreme Court 
of New York, in which it was decided that replevin lies at the suit 
of the owner of a chattel against the Sheriff, Constable, or other 
officer, who has taken from the owner’s servant or agent, while 
employed in the owner’s business, by virtue of an execution against 
such servant or agent. Justice Platt who delivered the opinion of 
the Court holds this language: “'n Rex v. Monkhouse, (2 Stra. 
1184, & n. 3d Ed.) the Court granted an attachment against the 
Sheriff for granting a replevin of goods distrained on a conviction of 
deer-stealing, and the ground of the decision was, that the conviction 
was conclusive, and its legality could not be questioned ina replevin. 
So in Win v. Forster, (Luta 1191,) Aylesberry v. Harvey, (2 Lev. 
204,) Rex v. Burchell, (Stra. 567,) and in every adjudged case that I 
have found, where it has been held that “ goods taken in execution,” 
or “ goods in the custody of the law,” could not be replevied, that 
doctrine has been applied to cases where the defendant in the 
execution was plaintiffin the replevin, and to none other.” Clark v. 
Skinner, 20 Johns. 465. This doctrine is repudiated in New Hamp- 
shire, and it is there said, “ it is believed that no case can be found 
except the case of Thompson v. Button, 14 Johns. 84, where replevin 
has been held to lie of goods in the custody of the law. It is said 
that a distress impounded cannot be repieviec, because it is in the 
custody of the law, (Hammond 376; Co. Litt. 47, b.) But this is 
altered here by the statute, which expressly gives replevin in such a 
case.” Smith v. Huntington, 3 N. Hamp. 76. 

In Pennsylvania, however, the act of Assembly of 3d April, 1779, 
according to well settled judicial construction put this question at 
rest. The object of the act was to provide for the complete execution 
of the writ. No person whatever can obstruct the Sheriff’s sale by 
a replevin. (Shearick v. Huber, 6 Binn. 2. See Mulholm v. Cheney, 
Addis. 301.) The Court will quash or the party may avail himself 
of the statute by pleading it in abatement or in bar. (Shaw v. Levy, 17 
S. & R. 99.) It has been held that the Court will not entertain a 
motion to quash such writ before service where made by the party. 
Qu. If the application to quash be on behalf of the Sheriff? Shewell 
v. M‘Kinley, 1 Miles 54. It has also been held that the act only 
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applies where the Sheriff is made defendant in the replevin, and that 
the Court will not summarily quash the writ, when it is issued at the 
suit of A against B for goods levied on by the Sheriff. English v. 
Dulbrow, 1 Miles 160. 

Replevin, however, lies against the Sheriff’s vendee. (Shearick 
v. Huber, 6 Binn. 2; 2 Browne 160. 

Replevin will not lie for goods seized for non-yayment of the City 
water tax, and that independently of the act of Assembly. If one 
man may bring a replevin, where his goods have been taken for 
taxes, so may every other person, and thus the collection of all taxes 
might be evaded. Stiles v. Griffith, 3 Yeates 82. Although the 
warrant may have issued erroneously or irregularly, if on its face it 
gives authority to the officer to collect the fine, &c. replevin cannot 
be sustained The People v. Albany, C. P. 7 Wend. 485. In a 
previous case however it was held, that if the execution or warrant 
had no judgment to support it, or a judgment illegal and void, how- 
ever it might protect the officer from personal liability as a tort 
feasor, it would not protect the goods seized from this action. Mar- 
riott v. Shaw, (Comyn’s Rep. 275,) was cited as a case in point: 
there replevin was brought and maintained by the judgment of the 
Court, for taking goods on an illegal and void conviction. Mills v. 
Martin, 19 Johns. 7; Smith v. Huntington, 3 N. Hamp. Rep. 76. 

There are some English authorities, however, for the position, 
that this action will lie against him who distrains for duty to the 
King. Bro. Tit. Repl. 25. Ibid. 51—though the best considered 
seem to the contrary. Ibid. 33, Wood’s Inst. 572 

Whether the same principles apply to the case of goods attached on 
mesne process is not expressly decided in the books. In Massachusetts, 
where it must be remembered by their statute, a stranger may replevy 
his goods out of the hands of the Sheriff; an original writ of attach- 
ment has been held in analogy to protect the goods to the same extent 
as an execution. Ladd v. North, 5 Mass. 514; Isley & al. v. Stubbs, 
5 Mass. 280. And in New Hampshire it has been held, on common 
law princples independently of any statutory provision, that replevin 
does not lie in any case even by a stranger, for goods taken upon 
mesne process. Smith v. Huntington, 3 N. Hamp. Rep. 76. 

In Pennsylvania, our only mesne process by which goods are 
seized, is attachment against non-residents. absconding debtors, and 
convicts. The words of the act are, “ all writs of replevin, granted, 
or issued for any owner or owners of any goods or chattels, levied, 
seized, or taken in execution, or by distress or otherwise, by any 
Sheriff, Naval Officer, Lieutenant, or Sub-Lieutenant of the City of 
Philadelphia, or of any County, Constable, Collector of the public 
taxes, or other officer, acting in their several offices under the au- 
thority of the State, are irregular, erroneous, and void.” The words 
of the enacting clause would thus seem to be general enough to in- 
clude the case in question, and it must be a point left in doubt, 
whether it would be at all affected or controlled by the preamble, 
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(that key to unlock the meaning of a statute,) which if it alone go- 
verned the case would settle it without difficulty. “ Whereas, divers 
writs of replevin have of late been granted and issued for goods and 
chattels taken in execution, and for fines and penalties legally in- 
curred and due to this Commonwealth, &c. therefore, &c. 

In England, (and of course in Pennsylvania, where the right of 
one man to maintain replevin for his goods in the possession of ano- 
ther, knows of but the one exception of an execution or seizure for 
taxes,) neither the removal of a distress for rent from the demised 
premises after five days, nor an appraisement of the distress, takes 
away the tenant’s right to replevy. Jacob v. King, 5 Taunt. 451; 1 
Eng. C. L. 154. “ After a sale, [ grant the purchaser has a right to 
take the goods and retain them, but until a sale, I think it is com- 
petent to the plaintiff to replevy the goods.” Ibid. 

All the part-owners must join in replevin. It is a good plea in 
abatement, that the property is in the plaintiff and another. Such 
plea cannot be confessed by any matter which the plaintiff can reply 
to it. If it appear from the plaintiff’s own shewing, (as if the writ 
demand his undivided part,) that he is but part owner, the Court will 
abate the writez officio. Hart v. Fitzgerald, 2 Mass. 509. See Tit. 
Return of Beasts in Fitz. 31, that replevin brought by baron and 
feme was abated, and return awarded irreplevisable, for this that the 
feme cannot have property in goods with her baron. Bro. Tit. 
Repl. 57. 

(To be continued.) 





Important Law, 





The following act passed by the late Legislature, was approved by 
the Governor on the 17th inst. and is now a law: 


AN ACT to prevent preferences in assignments. 


Sec. 1. Be it enacted, &c. That all assignments of property in 
trust, which shall hereafter be made by debtors to trustees, on ac- 
count of inability, at the time of the assignment, to pay their debts, to 
prefer one or more creditors, (except for the payment of wages of 
labour) shall be held and construed to inure to the benefit of all the 
creditors, in proportion to their respective demands: and all such 
assignments shall be subject, in all respects, to the laws now in force 
relative to voluntary assignments: Provided, That the claims of la- 
a thus preferred, shall not severally exceed the sum of fifty 

ollers. 
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REFORM BILL. 
AN ACT to reduce the expenses of Government. 


Section 1. Be it enacted, &c. That from and after the third 
Tuesday of January, one thousand eight hundred and forty-five, the 
salary of the Executive of this Commonwealth shall be three thou- 
sand dollars per annum, payable quarterly at the ollice of the State 
Treasurer. 

Sect. 2. The salary of the Chief Justice of the Supreme Court, 
shall be eighteen hundred dollars, and the salaries of the Associate 
Judges of the said Court, shall be sixteen hundred dollars each, and 
the said Judges shall also be entitled to receive, in addition to their 
respective salaries, three dollars per day whilst on the circuit and 
necessarily employed in holding Courts, or in travelling to and from 
the same to their places of residence, as a full allowance for travel- 
ling expenses: Provided, That this section shall only be construed to 
extend to those who may hereafter be appointed. 

Sect. 3. The salary of the Associate Judges of the Courts of this 
Commonwealth, shall be one hundred and tw enty dollars per annum. 

Sect. 4. From and after the tenth day of May next ensuing the 
passage of this act, the salary of the Auditor General shall be fourteen 
hundred dollars. The salary of the State Treasurer shall be fourteen 
hundred dollars. ‘The salary of the Adjutant General shall be three 
hundred dollars. And the salar y of the Secretary of the Common- 
wealth shall be twelve hundred dollars, who shall also be entitled to 
receive the further sum of five hundred dollars for his services as 
superintendent of common schools: Provided, That the salaries of 
the aforesaid officers shall be payable quarterly at the Treasury of 
the Commonwealth. 

Sect. 5. From and after the first day of October next, the office 
of Secretary of the Land Office shall cease, determine, and be abo- 
lished, and all the duties heretofore done and performed by the 
Secretary of the Land Office, shall be done and performed by the 
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Surveyor General, and all the books, papers and records belonging 
to the office of Secretary of the Land Office, shall, from and after 
the said first day of October next, be placed in the custody and pos- 
session of the Surveyor General, and all certificates and other papers 
heretofore authenticated under existing laws by the seal of the oilice 
of the Secretary of the Land Otfice, shall, from and after the said 
first day of October next, be sealed with the scal of the office of the 
Surveyor General: Provided, That the State Treasurer shall con- 
stitute one of the board of property in the room of the Secretary of 
the Land Olfice, which is hereby abolished: dnd provided further, 
That the salary of the Surveyor General shall, from and after the 
tenth day of May next, be twelve hundred dollars, payable quarterly 
at the Treasury. 

Sect. 6. Th: it from and after the tenth day of May next ensuing 
the passage of this act, the amount of clerk hire in the office of the 
Secretary of the Commonwealth, shall not exceed the sum of four 
thousand dollars per annum, including the salary of the deputy Se- 
cretary of the Commonwealth. The clerk hire in the State ‘Trea- 
surer’s office shall not exceed the sum of three thousand two hundred 
dollars per annum. ‘The clerk hire in the Auditor General’s oflice, 
shall not exceed the sum of four thousand five hundred dollars per 
annum. ‘The clerk hire in the Surveyor General’s office, from and 
afier the first of Octobet next, shall not exceed the sum of three 
thousand five hundred dollars per annum, and the clerk hire in the 
office of the Secretary of the Land Otlice, shall not exceed the sum 
of one eSeeesiona dollars, up to the first day of October next, at which 
time said otlice, by the provisions of this act, will be abolished. 

Seer. 7. That after the adjournment of the present Legislature, 
the Clerk of the Senate and the Clerk of the House of Representa- 
tives shall each be entitled to receive a per diem allowance of three 
dollars per day during the sessions of the Legislature, and a salary 
of two hundred dollars as a full compensation for their services, and 
the said clerks shall be allowed a reasonable compensation for in- 
dexing the journals, to be ascertained by the Secretary of Common- 
wealth. The assistant and transe ribing clerks of each branch of the 
Legislature, shall receive a per diem allowance of three dollars per 
day during the sessions of the Legislature, and a salary of one hun- 
dred and fifty dollars as a full compensation for their services. And 
the aforesaid clerks, assistant and transcribing clerks, shall, in addi- 
tion to the per diem pay and salaries provided for as aforesaid, each 
be entitled to receive fifteen cents per mile for every mile necessarily 
travelled in coming to Harrisburg and returning to their places of 
residence, as a full compensation for travelling expenses: Provided, 
That hereafter no comparing committee shall appoint a clerk. 

Sect. 8. The Sergeant-at-Arms and Door-keeper of the Senate 
and of the House of Representativ es, shall each be entitled to receive 
two dollars per day during the sessions of the Legislature, and fifteen 
cents per mile necessarily travelled in coming “to Harrisburg and 
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returning to their places of residence, as a full compensation. The 
assistant Sergeant-at-Arms and assistant Door-keepers of both 
branches of the Legislature, shall each be entitled to receive two 
dollars per day, and the Messengers of the Senate and House of 
Representatives, shall each be entitled to receive two dollars per day 
during the sessions of the Legislature, as a full compensation for their 
services. 

Sect. 9. That the principal Engineer shall be entitled to receive a 
salary of one thousand dollars per annum, asja full compensation for 
his services, and he is hereby required to measure the work not 
already estimated on the North Branch canal and the Erie extension, 
on or before the first day of July next, and this office shall be abolish- 
ed in one year after the passage of this act, or sooner if the Canal 
Commissioners can dispense with his services. 

Secr. 10. After the adjournment of the present Legislature, the 
per diem pay of the members after any session of the Legislature 
shall continue over one hundred days, shall be one dollar and fifty 
cents per day, for the number of days that the Legislature may con- 
tinue in session beyond that time. The pay of the members for all 
adjourned or extra sessions, shall be one dollar and fifty cents per 
day and mileage, unless any such extra session may be convened by 
proclamation of the Governor, in which case the per diem pay and 
mileage shall be the same as at present. From and after the first 
day of April, one thousand eight hundred and forty three, no member 
or ollicer of either branch of the Legislature, shall be entitled to re- 
ceive any daily pay or other compensation for any day on which he 
shall fail or neglect to attend the sessions of the House of which he 
is a member or officer, unless his attendance shall be prevented by 
sickness of himself or family, or by the performance of duties assign- 
ed him by said House. And it shall be the duty of the clerks of both 
branches of the Legislature to note upon the journal every day the 
absence of any member, and to furnish a statement thereof at the 
close of the session to the committee on accounts, who shall disallow 
pay in all cases as specified in this act. dnd provided, That the 
Speaker of the Senate and the Speaker of the House of Representa- 
tives, respectively, shall receive the sum of one dollar per day for 
every day they shall attend their respective duties, in addition to the 
pay allowed them as members of the Legislature by this act. 

Sect. 11. Each member of the Legislature shall purchase such 
stationary as he needs for his own use as a member, not to exceed 
ten dollars, and shall render his account for the same, specifying the 
items and the dates when they were purchased, to the committee on 
accounts, at the close of the session, who shall settle the same, and 
if they are satisfied of its correctness the Speaker of each House 
shall draw his warrant on the State Treasurer in favour of each 
member for the amount to which they respectively may be entitled, 
agreeably to the provisions aforesaid, and the aggregate amount 
thereof purchased by each member shall be placed on the journals. 
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Sect. 12. That from and after the passage of this act, the franking 
privilege shall only extend to letters and documents sent and receiv ed 
by the members and clerks of the respective branches of the Legisla- 
ture: Provided, That no other officer or clerk or agent in the employ 
of the government except the Executive, shall be permitted to frank 
any document, nor shall the head of any of the departments be al- 
lowed to frank any letter, except such as relates to the business of 
their respective departments : And provided further, That no member 
or clerk of either branch of the Legislature shall be permitted to frank 
any letter or document for any other person. 

Secr. 13. That hereafter no warrant shall be drawn upon the State 
Treasurer by any Speaker of either branch of the Legislature, except 
for the pay and mileage of the members. ‘The contingent expenses 
shall be drawn by the respective chief clerks on the warran’ of the 
Auditor General, approved by the State Treasurer, and all tueir ac- 
counts shall be settled as other accounts are settled by the Auditor 
General and State Treasurer; but no such clerk shall be permitted 
to draw from the Treasury more than two thousand dollars, until he 
shall have settled his account thereof as aforesaid, and the account 
for said contingencies shall embrace no expenditure except for light, 
fuel, the repairs of the Hall, and for labour done therein, and the 
necessary stationary for the two Houses and the different committees 
appointed in each. 

Sect. 14. That from and after the passage of this act, the salaries 
of the officers of the Eastern Penitentiary shall be as follows, to wit: 
The warden shall not receive more than twelve hundred dollars. 
The physician not more than five hundred doliars. ‘The Moral in- 
structor not more than five hundred dollars. The principal Overseer 
not more than six hundred dollars. Eachof the other male overseers 
not more than four hundred dollars. The female nurse and overseer 
net more than three hundred dollars each. The Gate-keeper not 
more than four hundred dollars. Each of the Watchmen not more 
than three hundred and sixty-five dollars. And the Clerk not more 
than eight hundred dollars per annum: Provided, however, That not 
more than two watchmen shall be emploved at one time unless the 
Board of Inspectors shall at any time agree that another watchman 
is a nsably necessary. 

Sect. 15. That from and after the passage of this act, the salaries 
of the officers of the Western Penitentiary shall be as follows, to wit: 
The Warden shall not receive more than one thousand dollars. The 
Physician not more than five hundred dollars. The Moral Instructor 
not more than four hundred and twenty-five dollars. The Clerk not 
more than five hundred and fifty dollars. The principal Overseer 
not more than five hundred and fifty dollars. Each of the other 
Overseers not more than four hundred dollars. The Engineer not 
more than five hundred dollars. And the Watchman not more than 
three hundred and sixty-five dollars per annum: Provided, That the 
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salaries of the officers in the Eastern and Western Penitentiaries 
shall hereafter be paid out of the funds of the respective institutions. 
Sect. 16. Requires the offices on the hill to be kept open from 
eight till twelve and two till six, during the sessions of the legislature. 
Sect. 17. So much of any act or acts as are hereby altered or 
supplied, be, and the same are hereby repealed. 


REPLEVIN. 





(Continued from page 272.) 


Several owners of several goods cannot join, though the goods are 
all in the possession of one, and taken at the same time. It is a good 
plea that the one has property in the one to have without this that 
the others have nothing, and so of the others, and the writ shall abate. 
Bro. Tit. Repl. 12, 37; Doctr. Pl. 314; Co. Litt. 145 b. But in 
favour of Liberty, the law permits two to join in suing the writ de 
homine replegiando. F. N. B. 66; F. Hargr. n. 2. 145. b. 

See a case where four persons were joined as defendants in re- 
plevin of divers takings by divers titles. Bro. Tit. Repl. 15. 

And this action lies against the commander with him who took the 
beasts, or against the commander only. So replevin against one of 
the beasts taken by him together with another. Docr. P| 314. 

But replevin can only issue against the person having at the time 
the actual possession of the goods claimed. English v. Dulbrow, 1 
Miles 160. It has been decided, however, in New York, that replevin 
lies against a plaintiff! in an execution, by whose direction, the exe- 
cution is levied upon specific articles of property, which do not belong 
to the defendant in the execution, but are the property of a third 
person. Allen v. Crary, 10 Wend. 349. 

The writ of replevin at Common Law issued out of Chancery, 
and commanded the Sheriff to deliver the distress to the owner, and 
afterwards to do justice in respect of the matter in dispute in his own 
County Court. 3 Bl. Com. 147. This writ is vicontial and in the 
nature of a justicies, in which the Sheriff shall hold plea to any value 
and in all cases. Doctr. Pl. 313. The original and alias are not 
returnable process, as the pluries is by virtue of the clause “ vel nobis 
causam significes.””. Weaver v. Lawrence, 1 Dall. 156; Moore v. 
Watts, 2 Salk. 580. 

But this being a tedious method of proceeding, the beasts or other 
goods were long detained. The statute of Marlbridge, 52 Hen. 3, c. 
21, directs that (without suing a writ out of Chancery,) the Sheriff 
immediately upon plaint to him made, shall proceed to replevy the 
goods. 3 Bl. Com. 147. 





278 REPLEVIN. 


Our Pennsylvania replevins are neither at Common Law nor under 
the statue of Marlbridge, but are founded on our act of 1705. This 
act, 1. Does not recognize two kinds ot replevin, one by plaint and 
the other by suit. 2. Makes replevins always returnable writs and 
the party’s appearance required on the return. And 3. Directs them 
to be determined in the Common Pleas. Weaver v. Lawrence, 1 
Dall. 156. 

In Replevin the Sheriff ought to take two sorts of pledges. 1. By 
the Common Law, pledges de prosequendo, and 2. By the statute 
pledges de retorno habendo. Doctr. P|. 313; Co. Litt. 145, 6. Where 
the goods are not taken as a distress for rent, the Sheriff under the 
statute of 13 Ed. 1. c. 2, § 3, is not bound to take a bond. The 
nature and form of the security is left to his own discretion, and is 
not assignable, so that the defendant in replevin may sustain an 
action upon it. Knapp v. Colburn, 4 Wend. 616; 1 Lord Ray- 
mond 278; Gibbs v. Bull, 18 Johns 435 

The act of 1705, enacts that writs of replevin shall be granted “ in 


all cases whatsoever, where replevins nay be granted by the laws of 


England, taking security as the said law directs.” 

The ninth section of the act of 21st March, 1772, provides for re- 
plevins in distress for rent, that the Sheriff shall take in his own name 
from the plaintiff and one responsible person as surety, a bond in 
double the value of the goods distrained, &c. 

In Murdock v. Will, 1 Dall. 341, it is.said that the goods distrained 
ought (although a contrary practice has prevailed) to be appraised 
before they are delivered on a replevin. The act of 1772, above 
referred to, provides explicitly “that the value shall be ascertained 
by the oath or affirmation of one or more creditable person or per- 
sons, not interested in the goods or distress ; which oath or athrma- 
tion the person serving such replevin is hereby authorized and 
required to administer.” 

It appears that if the Sheriff omit to take security, it is at his peril, 
but the proceedings are regular. Kesler v. Haynes, 6 Wend. 547. 
But see Cro. Car. 594, ton. 439. 

As to the description of the goods, when more than one live beast 
is taken, then the writ is, quod replegiari faceret B. averia sua, 
and when only one beast is taken, then the writ is, quod replegiari 
faceret B. quoddam jumentum suum vel bovem suum. And when 
many dead chattels are taken, then the writ is quod replegiari faceret 
bona et catalla sua, and the plaintiff ascertains them in the count: 
but when only one dead chattel is taken, then the writ is, quod repleg. 
fac B. quoddam plaustrum. Doctr. Pl. 313. But in the System of 
Pleading 379, it is said “ the plaintiff in replevin ought to be careful 
in giving his instructions, for it must be certain, setting down the 
number and kinds of the cattle which are distrained, otherwise the 
replevin is not good.” Ideo Qu. 

The Sheriff must either return a deliberari feci or an excuse thereof. 
viz. that no body came to show him the goods or eloigned or under 
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our practice, property in defendant. Moore v. Watts, 2 Salk. 580 ; 
2 Saund. 74, n. 1. 

The Sheriff ought to take the power of the County and make de- 
liverance, even if the goods are ina castle or fortress. Bro. Tit. 
Replevin, 17. 58. 2 Inst. 193, 194. 

In England, if the Sheritf cannot make replevin, by reasons that 
the goods are eloigued, the plaintiff shall have a capias in withernam, 
and for default of withernam, process of outlawry. Bro. Tit. Repl. 4; 
3 BI. Com. 149; 2 Inst. 140. This process, however, is entirely 
unknown in Pennsylvania: upon the return of eloigned, the plaintiff 
counts in the detinet and goes on to recover the value of ihe goods 
and damages for their detention 

The Sheriff is bound to know at his peril, if the goods are the 
goods of the plaintiff or not, for else he has not surety of them, and 
so isa trespasser. Bro. Tit. Repl. 58. It is true that in Milles v. 
Davis et al. Comyn’s Rep. 590, it is decided that the Sheriff may 
justify by grant of a replevin without shewing the property of the 
goods to be in the plaintiff’ Qu. This was the case of trespass by 
the defendant in replevin against the Sheriff; the case would be ma- 
terially changed if the goods of a mere stranger were replevied out 
of his possession. If the Sheriff be shown a stranger’s goods and 
takes them, trespass lies against him. 2 Roll. 552, 5 b. And other- 
wise a stranger could not have remedy though all his goods are 
taken away, and it would be the most mischievous thing possible, for 
the Sheriff might strip a man’s house; he cannot have the writ of 
proprietate probanda. Fitz. Propr. Prob. 4 Dall. 436; Reg. 83; 
Th. Br. 170. 

In case the person from whom the cattle are taken hath property, 
the law gives him a proper remedy; if he claim property before the 
Sheriff, he must return it, and on such return a writ de proprietate 
probanda issues; and if found for the claimant, the Sheriff can pro- 
ceed no farther. Co. Litt. 145; Dyer 173. The Sheriff should not 
return till the pluries, till then he is excused: on the pluries he may 
return the claim of property; till such return the writ de proprictate 
probanda lies not, for it recites the pluries. Reg. 83 a. 85 b. Comyn’s 
Rep. 595. In this writ the Sheriff is to try by an inquest in whom 
the property previous to the distress subsisted. And if it be found in 
the distrainer the Sheriff can proceed no further, but must return the 
claim of property to the Court of K. B. or C. P. 3 Bl. Com. 147. 
Upon a claim of property and a writ de proprietate probanda, found 
for the defendant, the plaintiff shall take nothing by his writ. If the 
defendant claim property in Court which is found against him, the 
plaintiff shall recover all indamages. Bro. Tit. Repl. 15. If on the 
writ it is found for the defendant, some opinions have been that the 
matter is determined. However it is said by C. J. Markham, and 
Yelverton, that notwithstanding the property be found for the de- 
fendant, yet the plaintiff can go forward in the replevin against the 
defendant, to make him answer to the taking: if defendant pleads 
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property, plaintiff shall reply, and they shall go to issue upon this, 
which shall make an end of the whole matter. The writ de pro- 
prietate probanda is but an inquest of office. Bro. Tit. Repl. 38 ; Co. 
Litt. 145, 3. 

No writs de proprietate have hitherto issued in Pennsylvania. If 
defendant claims property it prevents the delivery of the goods to the 
plaintiff, but the defendant finds security to de liver them, if on the 
trial the agg should not be found in him. Weaver v. Lawrence, 
1 Dall. 156. See Moore v. Watts, 2 Salk. 580; Anon. Dyer, 189 a. 
pl. 14. I have never yet bee nable to find the English case or dictum 
upon the footing of which our practice to require security from the 
defendant. It is one of those instances of practical or judicial legisla- 
tion which accommodated in the early days of the Province, the 
forms and proceedings of the Common Law, to the simple and severe 
ideas and habits of the first emigrants. The Sheriff is bound to 
allow the defendant a reasonable time to find security upon a claim 
of property, and if the jury think that a reasonable time has not been 
afforded, the officer cannot justify in trespass under the writ of Re- 
plevin. Hocker v. Stricker, 1 Dall. 225. 

At apy te Law the writ abated by the death of the plaintiff. 
Jenney Jenney, 14 Mass. 281. It is within the equity of the 
statute, Wien which gave the executor an action de bonis testa- 
toris asportatis. Mellen v. Baldwin, 4 Mass. 480. The action of 
Replevin survives the death of the plaintill. Reist v. Heilbrenner, 11 
S. & R. 131. Though the action as did all personal actions at 
Common Law, abated, yet the action did not die with the person: 
the executor might bring a new one. The act of Assembly of the 
13th of April, 1791, avoided this cireuity of action, put it in the power 
of the representative of the party. (where by law the action survived,) 
if he should die before final judgment to prosecute the action; so 
that it does not abate, and to compel the defendant to appear, the 
party plaintiff may make himself party by substitution without any 
citation, and he can compel the defendant by scire facias to defend. 
And it is quite clear to me that the defendant can by scire facias, 
compel the executor or administrator of the deceased plaintiff to 
appear. If there be none, I vee no difficulty in his way of raising 
one. Per Duncan. Ibid. 

It has been decided in Pennsylvania, that replevin does not hats 
by the death of the defendant while the suit is pending. Keith, adm. 
v. Boyd, 16 8. & R. 300. See Moore 395; Cro. Eliz. 574; Dyer 
175, a. 

(To be continued.) 





























DEINOLOGY. 


(Continued from page 262.) 


Thus again the Divinity, in Milton, beautifully defines Adam’s 
future consort. 


What next I bring shall please thee, be assur’d; 
Thy likeness, thy fit help, thy other self; 
Thy wish exactly to thy heart’s desire. 


And a little further on there is another given, (perhaps a more 
accurate one) of the same subject. 


I now see 
Bone of my bone, flesh of my flesh, myself 
Before me ; woman is her name, of man 
Extracted: for this cause he shall forego 
Father and mother, and to his wife adhere, 
And they shall be ene flesh, one heart, one soul. 


A logician, instead of having recourse to so many adjuncts and 
ornaments, would have simply said, that woman is the likeness of 
man given to him for the purpose of propagating his species. 


The following is a charming definition of thought. 


The hermit’s solace in his cell, 
The fire that warms the poet’s brain, 
The lovers heaven or his hell, 
The madman’s sport, the wise man’s pain. 


There are three different oratorical ways of defining, which I 
particularly recommend to your practice. The first manner is to 
convey the thing to be defined to the understanding, by stripping it 
of its properties and qualifications. ‘Thus Tulley, in his oration for 
Cluentius, defines a mother by demanding : 

At que mater? quam cecam crudelitate et scelere ferri videtis: 
cujus cupiditatem nulla unquam turpitudo retardavit, que vitiis animi 
in deterrimas partes jura hominum convertit omnia: cujus ea stultitia 
ut eam nemo hominem, ea vis ut nemo feeminam, ea crudelitas ut 
nemo matrem appellare possit.* 





* Is this a mother? A woman unsexed by cruelty, and stained with murder; a woman 
whose passions hurried through every species of turpitude; whose black mind wickedly 
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A second way of defining oratorically is to divest the object of all 
that is foreign to it, and dress it in its own properties. Thus again 
Tully in the first of his Philippiecs: 

Credo enim vos homines nobiles, magna quedam spectantes, non 
pecuniam, ut quidam nimis creduli suspicantur, qua semper ab am- 
plissima quoque clarissimoque contemta est, non opes violentas et 
popula Romano minime ferendam potentiam, sed caritatem civium 
et gloriam concupisse.* 

The third way of defining that ! alluded to is, by expressing the 
contrary, or opposite, as well as the inherent qualities. Thus Cicero, 
in the second of his Philippics : 

Et nomen pacis dulce est, et ipsa res salutaris ; sed inter pacem et 
servitutem plurimum interest. Pax est tranquilla libertas, servitus 
malorum omnium postremum, non modo bello, sed morte etiam re- 
pellendum.t 

In the first of these three examples, which I have taken from the 
Roman orator, a mother is defined by those qualifications which 
directly oppose and destroy the softer ideas that nature has attached 
to that endearing name. ‘This made for the orator’s purpose; had 
he simply defined Sassia to have been the woman who gave birth 
to Cluentius, he would not have rendered her the object of public 
execretion, as he has most effectually done. 

In the second example he defines a true lover of his country, by 
informing us what a man of this description would do, and what he 
would avoid doing, for the sake of his country: and, in the third, he 
displays the nature of peace, by happily contrasting it with the very 
worst effect of an opposite situation, bondage. 

To the above ways of defining, I shall add one more very pleasing, 
and of course very oratorical. This species of definition is used, 
where the purpose is not so much to define the object, as to prove 
a more general proposition. ‘Thus La Fontaine, in order to prove 
this general truth, That man is happy who is blessed with a true 
friend, defines a friend by those circumstances only which are directed 
to the happiness of the other friend. 


Qu’un ami veritable est une douce chose ? 
I] cherche vos besoins au fond de votre ceeur ; 
Il vous epargne la pudeur 





and wantonly perverted all the rights of human nature; whose wretched folly is such, that 
you cannot give her the name of man, whose violence is such, that she cannot be called a 
woman; and whose barbarity is so great that nobody will dare call her a mother. 

* For I do believe that men of your great birth and high views, however the credulous 
may suspect the contrary, have never set your hearts upon money, the contempt of the 
first in rank as well as of the first in power ; nor property wrested from the lawful owners, 
nor excessive power, the abhorrence of the Roman people; but what you all thirsted after 
was the love of your fellow citizens, and the glory of the republic. 

t The very name of peace is sweet; peace itself is salutary. But there is a world of 
difference betwixt peace and bondage. Peace is tranquil liberty ; bondage the worst of all 
— We should not only rise in arms against it, but die the worst of deaths sooner than 
yield to it. 
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De les lui decouvrir vous meme ; 
Un fonge, un rien, tout lui fait peur 
Quand il s’agit de ce qu’il aime.* 


The strictness required in logical definitions renders them ex- 
tremely uncommon ; for which reason, you will frequently be under 
the necessity of having recourse to descriptions. The diflerence 
betwixt a description and a definition is this: the first has only to 
distinguish its object by some discriminative quality; the other must 
clearly inform the mind of the nature of the thing ; the consequence 
of which is, that, as very few objects are known by their nature, or 
their essential attributes, you will meet with but very few, which it 
will be in your power to define. You must, in these instances, recur 
to description. Logic, however, even when it describes, preserves 
something of its rigid precision; whereas rhetoric takes the whole 
field of ornaments and accessaries. Here it is lavish of its riches, 
and runs so close upon the confines of poesy, that it almost loses 
sight of those of logic. 

There is but one general rule I would have you attend to in de- 
scribing: that is, strongly to characterize your object in those parts 
which are of the most importance to your purpose. 

Congreve’s description of a coquet comes accurately up to this rule. 


Fair Amoret is gone astray, 
Persue and seek her ev'ry lover; 
I’ll tell the signs by which you may 
The wandering sheperdess discover. 


Coquet and coy, at once, her air, 

Both studied, tho’ both seem neglected ; 
Careless she is, with artful care, 

Affecting to seem unaffected. 


With skill her eyes dart every glance, 
Yet change so soon you'd ne’er suspect ’em; 
For she’d persuade they wound by chance, 
Tho’ certu 1 aim and art direct ’em. 


She likes herself, yet others hates, 
For that which in herself she prizes; 

And while she laughs at them, forgets 
She is the thing that she despises. 


Milton in his fourth book is uncommonly happy in limning the 
character of wedded love. 





* Happy the man who has a real friend! 
Je searches every corner of his heart 
And if his wants or sorrows he can end, 
He spares confession’s smart: 
A dream, a trifle, makes him fly 
To screen his friend, when danger’s nigh. 
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Hail wedded love, mysterious law, true source 
Of human offspring, sole propriety 

In paradise of all things common else : 

By thee, adulterous lust was driven from men, 
Among the bestial herds to range; by thee, 
Founded in reason, loyal, just, and pure, 
Relations dear, and all the charities 

Of father, son, and brother first were known. 
Far be it that I should write thee sin or blame, 
Or think thee unbefitting holiest place ; 
Perpetual fountain of domestic sweets ; 
Whose bed is undefil’d, and chaste pronoune’d 
Present or past, as saints and patriarchs us’d. 
Here love his golden shafts employs, here lights 
His constant lamp, and waves his purple wings, 
Reigns here and revels 


You cannot but be pleased here to meet with a description taken 
from a foreign author, which, in my mind, surpasses any thing of the 
kind I have ever seen for penetration, accuracy, and elegance. 
What I allude to is Flechier’s description of wit. 


‘* What is this wit which feeds the vanity of men? If we examine it in a natural light, 
it is a fire liable to be extinguished by the slightest vapour of indisposition : it is a delicate 
constitution, which a trifle may disorder: a happy organization, which a short hour may 
disturb and wear down; an assemblage and a certain movement of animal spirits, which 
are soon exhausted and lost ; it is the most quick and subtle part of the soul, which seems 
to grow old and languid with the body ; it is the essence of reason which evaporates so 
much the sooner, as it is more delicate and refined. If we consider this scintillating flame 
in a higher view, it is a part of ourselves more curious than wise, and ever bewildering 
itself in its own imaginations. It is a haughty power, which often counteracts meek sim- 
plicity and amiable humility, and leaving truth for falsehood, is only ignorant of what it 
should know, and only knows that of which it should be ignorant.”’ 


This example is a proof that eloquence may be indebted to de- 
scription for some of its most brilliant passages. 

To persuade, in order to come at and discuss truth, there is no 
surer, shorter, or clearer way than to begin by a good definition, or 
an exact description of the thing before you. Obscurity, contra- 
diction, and of course, much w rangling , even error itself, will almost 
always disappear, if you take care previously to fix the state of the 
question, and explain the point which you mean to contend or esta- 
blish: one single judicious definition throws light upon a whole 

speech, a dissertation, and even a whole work. False reasoning 
and absurd contention generally spring from the error in, or the 
omission of, a definition or a description. 

The next thing I desire you would turn your mind to is division, 
or the separating of one whole into its different parts. There is but 
one rule to be observed on occasions of this nature, that is, you must 
take care that all the members of your division, when taken together, 
be equal to the whole which you divide. It is for this reason that 
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the ancient division of the Earth into Europe, Asia, aud Africa, was 
defective, because these three do not make up the whole earth with- 
out America. A division may also be erroneous, by exhibiting more 
parts than the object contains. | must, at the same time, recommend 
to you, that you do all you can to contrast the different members of 
your division with one another, else you will appear to have divided 
without any motive or foundation. 

What I have here said more particularly belongs to logical divi- 
sion. With regard to the art of speaking, the principal rule you are 
to attend to, is, that the members of your division enter not into one 
another, that is, there must be nothing in one member of what is 
contained in another: for instance, you would transgress against 
this rule, if in order to prove that William is a dangerous subject, 
you should say, 


I will make it clear that William has done harm to the state, not only by his factious 
discourses, but also by his sowing every where the seeds of disturbance. 


Here the error is, that you cannot speak factiously without sowing 
the seeds of disturbance, so that, in fact, you seem to divide without 
really doing so. 

This is no uncommon defect with orators. Their divisions and 
sub-divisions, instead of being witty and florid, should be obvious and 
simple. They should never fatigue the mind, nor confuse the me- 
mory ; they should draw the subject forth, and not bury it; they 
should always interest, and never tire the audience. If you would 
be happy in your divisions, you must choose subjects that present 
various views of things, and by deep meditation make yourself master 
of them all. 





Cui lecta potenter erit res 
Nec facundia deseret hunc, nec lucidus ordo. 


Cicero is always clear and simple in his divisions. R. Amerinus is 
accused of having killed his father. Observe how the Roman orator 
divides the speech in which he undertakes to prove that his client is 
innocent, and that the accusers themselves are the real authors of 
the murder. 


R. Amerinus has not killed his father, because he had no motive to induce him to 
commit the crime ; and, because, though he had had a reason, the means were not in his 
power. The accusers themselves are guilty of the deed, because they had motives that 
urged them on to the perpetration of it, and the means of effecting their bloody purpose. 


In his oration for the Manilian law, the point to gain was that 
Pompey should carry on the war of Asia against Mithridates and 
Tigranes. Mark how Tully divides his means of persuasion. 


The war in Asia Minor is indispensable; it is of the utmost importance, and replete 


with danger. Pompey is the greatest general of the republic ; he therefore must be pre- 
ferred to that arduous commission. 
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Then follow the subdivisions, which are as clear and as natural as 
the division itself is simple. In them the orator shews and proves 
the necessity, the importance, and the danger of the Asiatic war, 
and the great abilities which give Pompey the pre-eminence over all 
his fellow citizens. This speech is particularly remarkable for the 
number and precision of its subdivisions. Again, 

Gracchus desires to rob Archias of the honour of being a Roman 
citizen. Cicero undertakes to prove, that not only the poet should 
not be deprived of that honour, since he really had acquired a right 
to it, but that even, if he was not already in possession of it, it ought 
to be conferred upon him. 

You must, says Marmontel,embrace the whole idea of your subject 
in the division, and not content yourself with exhibiting only one side 
of it. Itis not that you are under the necessity of treating a jubject 
according to its full extent, when this extent reaches beyond the 
limits of a single speech; but when you shall have measured your 
subject, and, if too vast, reduced it, you must, in the division, which 
is a sketch of what you are to say, give it all the generality and ex- 
tension it will admit of. If, in a discourse on ambition, one were 
to say, 

Through ambition men become either slaves, or tyrants : 


This division presents us with nothing but two very limited sides of 
the subject: but if one were to consider ambition in what it requires 
of the ambitious, and in what it procures them, the picture would be 
a great deal larger, and the subject would shew itself at once with 
all the extent it could possibly have. You must never take up your 
subject in a narrow point of view: employ what art you will through- 
out the work, the feebleness of the first conception will still be per- 
ceivable, and in spite of whatever brilliant tatters you may stitch 
together, its deformity will always be visible through: them. Besides, 
when the principal idea is a narrow one, the ideas that it produces, 
and those it gathers on its way, cannot but partake of its nature. If 
the plans of Mr. Fox are very often surcharged, it is because his 
principal idea is ever fertile, productive, rich and generative of a 
multitude of ideas like itself. 

If your divisions are good, you may always lay claim to the merit 
of perspicuity. They facilitate the knowledge of things, by sepa- 
rating them from the general mass. They are the source of order, 
regularity, and method. In short, the division of ideas and of things 
will enable you to grasp them at once, and retain them for ever. 
But avoid all excess. Let your divisions be neither too frequent nor 
too few: and, if after the division, you perceive that it neither creates 
light nor diffuses regularity, eflace it, as being useless and em- 
barrassing. 

(To be continued.) 























BassETT 
US. Disirict Court for the City and County of Philadelphia. 
Davis et. al. 


A debtor arrested under the section of the act of July 12th, 1842, entitled, an act 
to abolish Imprisonment for Debt, &c. who has been discharged under the Insolvent Law 
prior to its passage, though subsequently to contracting the debt, cannot be held upon 
the arrest, but is entitled to his discharge, &c. 

The fraud contemplated by the act, seems to be actual fraud, and one cannot be held 
to bail for fraud committed by his co-partner, without bis actual participation. 


This was an action instituted by summons in the District Court 
for the City and County of Philadelphia, in which the plaintiff having 
made oath that the defendants Davis & Livingston, partners, had 
fraudulently contracted the debt, &c. Judge Pettit granted a 
warrant of arrest under the act of July 12th, 1842, upon which the 
defendants were in custody before him. 

Upon hearing, it appeared that the debt had been fraudulently con- 
tracted by Davis, in the name and for account of the firm, but there 
was no evidence of his co-partner’s knowledge or participation—the 
debt was contracted in 1837, and Davis was in 1839, discharged as 
an insolven debtor. 

Jupce Prertit, decided that the defendants must be discharged 
from arrest, there is no evidence upon which to hold L., the act is 
penal, and the fraud must be actually committed by the party him- 
self. The act allows every defendant thus arrested to give bond, 
conditioned to take the benefit of the Insolvent Law, and as he has 
already done so, such a bond is deemed to be nugatory. Defendant 
discharged. 

Ingraham and Rockhill, for plaintiff; H. M. Phillips, for de- 
fendants. 





Burcuer, to use of Kerrie 


vS. Common Pleas. 324, M. ’42. 
Scort. 
Same, to use of Keiser 
vs. 325, M. ’42. 
Same. 


March 29th, 1843. 


Appeal by defendant from Prothonotary’s taxation of costs on an 
appeal from award of arbitrators. 

These causes were tried together, before the same arbitrators. 
The matter of the cases was identical ; and no more time was con- 
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sumed in investigating both of them together, than would have been 
necessary to devote to each separately. The arbitrators met three 
times, and the Prothonotary allowed them fees for three days’ ser- 
vice in each case, six in the whole. Attorney’s fees of three dollars 
were also allowed; and there was a charge of three dollars for the 
use of aroom, which was claimed in one case only. 

The Court, Kine, Parsons, and Jones, decided that the arbitrators 
were entitled to charge only for three days’ service in the whole, 
and not in each case. 

As to the Attorney’s fees, the defendant’s counsel submitted that 
the act of Assembly did not give an Attorney’s fee upon an award. 

Sut the Court decided that this charge was correct, and said such a 
construction of the law was supported by the practice for a very 
long time. 

The Court also said, that the charge for the room was also sanc- 
tioned by ancient practice. 


CAVE 
US. 
CRUMLEY. 


Court of Common Pleas for the County of Phila- 
j delphia. Judges King, Jones, and Parsons. 


Opinion delivered April 29th, 1843. 

Rule taken by defendant to show cause why the appointment of 
arbitrators in the above case, and all the subsequent proceedings, 
should not be stricken off. 

It appeared that the arbitrators had been appointed in this case as 
follows :—Neither the defendant nor his attorney were present, and 
the plaintiff’s attorney came into the office of the Prothonotary, and 
handed to one of the clerks a paper containing the names of three 
persons whom he said, he wished appointed the arbitrators. The 
Prothonotary having informed his clerk that he could not take the 
names presented by the plaintiff’s attorney without a nomination on 
behalf of the defendant—the clerk added to the names so presented 
by the plaintifi’s attorney, the names of four other individuals, upon 
which being done, the plaintiff’s attorney and the clerk alternately 
struck one name from the list, until the three first persons were left, 
who were certified by the clerk to be the arbitrators appointed. 

The Court made the rule absolute, declaring the appointment not 
to have been made according to the act of Assembly, which required 
the plaintiff or his attorney, and the Prothonotary, to nominate al- 
ternately one person, the Prothonotary acting on behalf of, and for 
the interest of the defendant. That the proceedings in this case 
were highly irregular and improper. 

Jupce Parsons.—It is extremely doubtful whether the clerk of the 
Prothonotary can perform this duty. 



































PENNSYLVANIA 


LAW JOURNAL. 


Review of 
MAILVAINE vs. GETHEN. 
3 Wharton's Reports, 575. 


Restraints upon marriage being generally deemed by the law to 
be against good policy, it has become a settled doctrine that a con- 
dition si ubseque nt added to a gift by willof real or personal property, 
is void, if it provide that on 1 the marriage of the devisee or legatee 
his interest in the thing given shall cease ; and itis said the law looks 
upon it as intended by the testator merely in terrcrem. On the other 
hand nevertheless, in direct opposition to the policy supported by this 
principle, if the same restraint be imposed upon the legatee in the 
form of a limitation, it will be operative if good in other respects, 
and the interest given will determine on marriage. Lord Hardwicke 
recognised this doctrine in the case of Richards v. Baker, 2 Atk. 
321. The reason is doubtless that a limitation is inseparable from 
the thing given; (1 Prest. Est. 47,) in other words the law will not 
separate the time of enjoyment prescribed by the testator, from the 
gift, and disregarding its terms, confer upon the legatee a right of 
enjoyment after that time, any more than it will confer a thing which 
the testator has never given at all. 

Furthermore, if the will direct that on the event of marriage the 
interest given shall cease, and the property go over to another, the 
condition though strictly such in terms will not be void, but will be 
supported for the benefit of the person to whom the property is given 
over. Thisis nothing more than a phrase of the principle last stated, 
for every condition is under such circumstances regarded by the 
law as a limitation. 

The point then to be ascertained in determining upon the efficacy 
of the event of marriage to put an end to the interest given, is, 
whether it is a condition or a limitation which as may be seen from 
what has been said above, depends sometimes merely upon the form 
of words employed, and at other times upon a construction rendered 
necessary to give operation to a devise or bequest over. And it is 
observable that the difference between a condition and a pure limita- 
tion, that is, one which is such merely because of the form of words 
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used, is often no greater than would exist in common language be- 
tween a gift with proviso that it shall cease on marriage, and a gift 
ull marriage. To general understanding the idea conveyed by both 
phrases is the same, and it is only by analysis that the diflerence in 
the literal import is to be discovered. 

The principle of Richards v. Baker so far as it respects real pro- 
perty, was decided to be in force in Pennsylvania in Bennett v. Ro- 
binson, 10 Watts. 348. The devise there was to the testator’s wife 
“during widowhood,” which are pure words of limitation. In the 
earlier case at our head, the same principle was recognized in re- 
ference to personal property given by will. At least it was noticed 
by the Court and not questioned, as it probably would have been had 
its soundness been doubted. The decision, however, was placed 
aliogether upon the ground of the principle being inapplicable, ac- 
cording to the construction to which the will was subjected. The 
testator had bequeathed an annuity to his widow “for and during 
her natural life, if she should so long remain his widow; it was 
payable quarterly, “and if she should marry again, this quarterly 
payment to cease.” ‘The terms “ if she should so Jong remain his 
widow,” were construed to make a condition subsequent and not a 
limitation, and were therefore inoperative to put an end to the an- 
nuity on the widow’s re-marriage. The object of these remarks is 
to shew that this construction was erroneous. 

The error was caused in a great measure by the conditional sound 
of the particle “ if,” which word indeed has the eflect as will ap- 
pear from a little consideration, of making the phrase /iterally express 
a condition precedent, but in this sense it would be plainly nugatory 
and absurd, and another meaning would have to be sought. On the 
argument it happened unfortunately that none of the many autho- 
rities were cited, which prove conclusively that the words “ if she 
should so long remain his widow,” are of limitation. Indeed for 
the purpose of maintaining the contrary, the plaintifl’s counsel quoted 
Shepherd’s Touchstone 121, where it is truly said that 7f usually 
makes a condition; but in Mr. Preston’s edition on the following 
page (122,) it is laid down by him, that a gift “to A for life if she 
should so long remain unmarried,” is a limitation. And in 1 Inst. 
204 a. it is said “ and many times (s’) makes a condition, and some- 
times a limitation, as hereafter shall be said in this chapter.” Ac- 
cordingly two examples are afterwards given in the chapter of clauses 
governed by the word “if,” which notwithstanding are limitations. 
One of them is a lease for life to a widow, “si tamdiu in pura vi- 
duitate viveret ;” the other is a lease to a man for one hundred years, 
“if he should live so long.” A great number of authorities to the 
same effect might be advanced, but it would be useless to do so. 

The Court was also misled by two cases, which if sound them- 
selves would support its decision. In one of them, the English case 
of Marples v. Bainbridge, 1 Madd. 590, the testator had bequeathed 
to his wife, “should she survive and continue unmarried, all his 
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goods, &c. during the term of her natural life, and from and im- 
mediately after her death’ he disposed of the same over. The Vice 
Chancellor Sir Thomas Plumer thought this a condition, and decided 
accordingly. But it is singular that though on the argument, the 
clause was contended to be one of limitation, yet so far as appears 
from the report, none of the authorities bearing upon the point were 
adduced. liven Richards v. Baker does not appear to have been 
noticed. The decision has been commented upon in 1 Roper on 
Legacies, 558, and in 2 Williams on Executors 792, note, and in 
both is pronounced to be erroneous on the ground that the Vice 
Chancellor had mistaken the character of the clause prohibiting the 
widow’s remarriage. M(‘Ilvaine v. Gethen, has even less support 
than Marples v. Bainbridge, for in the latter the testator gave the 
goods, &c. over to another on the death of the widow, but made no 
disposition to take effect on the event of marriage. This affords 
some ground for supposing the testator to have intended the clause 
merely in terrorem. 

The other case relied upon by the Court in M‘Ilvaine v. Gethen is 
Parsons v. Winthrop, 6 Mass. where an annuity had been given by 
will “ during widowhood or life.’”” These words are spoken of by the 
Court in its opinion as a condition, and the widow’s interest is held to 
be determined by her marriage. But the ground of this opinion 
appears to have been, the idea that all restraints upon marriage are 
void, for Richards v. Baker is not adverted to, and no indication can 
be discovered, that either court or counsel were aware of any dis- 
tinction between a condition subsequent and a collateral limitation, as 
affecting the question. 

Again, in the Pennsylvania case upon which we are remarking, a 
passage is quoted by the Court for the purpose of comment, from 
Godbolt on Legacies 45. This author recognizes the doctrine that 
in general clauses in restraint of marriage are ineffectual; but he 
says, that a gift of an annuity to a woman for so many years, if she 
shall remain a widow is good, because “ it is an annual and succes- 
sive legacy congruous to the vidual state.” Geodbolt here evi- 
dently had in his mind the idea of a limitation, which is in fact 
correctly described by the quaint language in which the reason of 
the validity of the prohibition is expressed. This description mutatis 
mutandis applied to a limitation annexed to any other thing than an 
annuity, will be found to answer. Thus if land be given during 
widowhood, each successive day and each successive moment’s en- 
joyment of the land is “ congruous to,” or coincident with, each day 
or moment’s continuance of the “ vidual state.” And although he 
produces no authority of a temporal Court in support of his opinion, 
yet he is fully sustained by authorities above cited, and which plainly 
establish that a bequest couched in the very words in which his ex- 
ample is expressed would be effectual. 

Another remark to be made upon the case in hand, is, that the 
testator after using the event of marriage as a limitation in the 
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manner we have shown, again expresses the same event in the form 
of a condition; for the phrase “ and if she should marry again this 
quarterly payment to cease,” is clearly a condition. As then the 
event cannot be both a limitation and a condition, the question arises, 
in which light is it to be regarded?) ‘The answer is, that under such 
circumstances the condition is to be rejected and the limitation will 
stand. Lord Coke (1 Inst. 244 b.) gives an instance of a gift in tail, with 
condition that if donee die without heirs of his body, the donor shall 
re-enter. This he says is a void condition; “ for when the issues 
fail the estate determineth by the express limitation,” and “the wife 
of the donee shall be endowed, &c.” And in Stukely v. Butler, 
(Hob. 140,) Lord C. J. Hobart thus observes: “ A condition annexed 
to an estate given is a divided clause from the grant, and therefore 
cunnot frustrate the grant precedent, neither in any thing expressed, 
nor in any thing implied, which is of his nature incident and insepa- 
rable from the thing granted.” Mr. Preston (Estates, vol. 1, pa. 48.) 
after citing this passage observes, ‘f you cannot defeat an estate 
already at an end by its limitation. The condition is inapplicable to 
an estate already determined.”’ ‘These authorities appear to be con- 
clusive that the words of limitation must prevail, and it seems clear 
that the case has gone upon erroneous grounds. 


REPLEVIN. 
(Continued from page 280.) 


Regularly there can be no discontinuance without leave of the 
Court, and this rule holds with peculiar force in replevins. Where 
the goods are delivered to the plaintiff, the Court will not give him 
leave to discontinue. There may be cases where the Court will 
refuse such leave, though the possession remains with the defendant 
on his claim of property. Brown & al. v. Fox, 2 Yeates 530. 

The defendant avowant can’t discontinue. Ibid. Long v. Buck- 
ridge, 1 Stra. 112. See Week v. Speed, 1 Salk. 94. 

Plaintiff, however, may be nonsuited. Symes v. Larby, 2 Car. & 
P. 358; 12 Eng. C..L. 169; Dyer 280, b.; Murgatroyd v. M‘Clure, 
3 Yeates 45, 4 Dall. 342. At Common Law after issue joined, both 
parties are plaintiffs, and therefore the plaintiff cannot suffer a non- 
suit. Per Tucker, in Bargamin v. Poitiaux, 4 Leigh 412, citing 
Eggleton v. Smart, 1 W. BI. 375; Jones v. Concannen, 7 T. R. 661; 
Hodgkinson v. Snibson, 3 Bos. & Puller, 603. But before issue 
joined he is the only plaintiff, and he might therefore have suffered a 
nonsuit and terminated the whole process. Ibid. 

Of the Declaration.—The declaration ought to conform to the 
writ. Where the writ is for the taking and unjust detention of pro- 
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perty, a plaintiff cannot declare for a wrongful detention only. 
Nicholls v. Nicholls, 10 Wend. 629. A variance between the writ 
and declaration however is not pleadable in abatement. Cronly v. 
Brown, 12 Wend. 271. 

It was formerly holden, that the declaration in replevin must be 
certain and particular in setting forth the nunber, kind, and qualities 
of the cattle or things distrained, because the Sherit! cannot other- 
wise tell how to make deliverance of the same as All. 83, Sti. 71, 
S. C. yet notwithstanding this case it seems to be now settled, thata 
declaration in replevin being certain to a general intent, is suflicient 
especially after verdict. The Sheriff when he comes to make a re- 
turn, may have the defendant’s assistance to shew him which are the 
goods, and he was not obliged to execute the writ, unless somebody 
attended to point out the things he was to deliver; and it is a good 
return for him to make “ quod nullus venit exparte defend’ ad ostend’ 
averia.” Rast 570, b. Dall. Sher. 274, and the case of Moore v. 
Clipsam was fully considered and overruled. 4 Bac. Abr. 387; 
Kempston v. Nelson, MS. case. Case Lemp. Hardw. 119; 2 Str. 
1015, S. C. 2 Saund. 74, n. 1. Still a declaration merely for taking 
divers goods and chattles, is bad for uncertainty, and though judgment 
pass by default for the plaintitl, the defect is not cured by the statute 
of Ieofails. 4 Anne, c. 16. Pope v. Tillman, 7 Taunt. 642, 2 E. C. 
L. 243. C.J. Gibbs said, “1 would not give judgment in this case 
without stating, that the Court have not failed to advert to a case in 
the time of Lord Hardwicke. Cas. T. Hardw. 124, and Kempton 
v. Nelson, S. C.6 Bac. Abr. Repl. H. in which it was held that a count 
for taking gquandam parcellam lintei et quandam parcellam papyri 
was good; and another case 2 Str. 1015, Browne v. Mattaire, in 
which the taking fourteen skimmers and ladles was held sufficient ; 
but there was something to guide the party as to the nature of the 
goods taken.”” See Kemster v. Nelson, Gilb. Rep. 283. A decla- 
ration in replevin, describing one of the articles asa lot of sundries, is 
good after verdict, when the defendant has claimed property and 
gone on trial on to that plea. Warner v. Aughenbaugh, 158. & R. 1. 
“Tt seems to be now settled,” says Judge Rogers, “ that a decla- 
ration in replevin being certain to a general intent is sufficient, espe- 
cially if it be after verdict.” ‘The declaration in this case would 
undoubtedly have been ill on demurrer, but then upon the error being 
pointed out, the Court under our act of Assembly would have given 
leave to amend. What would have been the effect of a demurrer, 
whether the plaintiff would have been entitled to a judgment on that 
part of the declaration, which is good, it is unnecessary here to de- 
termine. 6 Com. Dig. Pl. C. No. 32, p. 63.” 

In England there must be a certain place laid in the declaration. 
Doctr. Pl. 313. The particular place as well as the town. Hob. 16; 
Say v Smith, Plowd. 269; Ward v. Lakin, Moore 678; 1 Saund. 347 
1.; Ward v. Lavtt, Cro. Eliz. 896; 1 Brownl. 176; 1 Sid. 9, 10, 20, 
Carth 186. The omission is cured by pleading over or after verdict. 
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1 Saund. 347, n. 1. The place cannot be laid with an alias, for per 
Briam, C. J. alias can extend to the name of a man, but not to the 
name of a place. Bra. Abr. Repl. 43. It is most convenient that a 
name or description should be given of the close in which the cattle 
were taken, and if it have no name, it may be described by abuttals, 
or as being in the occupation of A B. Potten v. Bradley, 2 Moore, 
and Payne 7 8; 17 Eng. C. L. Rep. 203. 

In Pennsylvania it is suflicient to allege the taking in the County 
generally. In England they have often local jurisdictions, within 
their Counties, from which the venue must come, which renders it 
necessary to allege a particular place of taking. ‘They have also 
privileged places where property cannot be taken without the consent 
of the corporate body or owner. ‘There being nothing of this sort 
known in Pennsylvania, and our law expressly enjoining that the 
jury shall come tron the county, the Court are of opinion the de- 
claration is sutlicient. Muck v. Folkroad, 1 Browne 60. 

In New York the English law upon this point appears to prevail. 
Gardner v. Humphrey, 10 Johns. 53. 

The declaration may be in the detinet or in the detinuit or both. 
The former is obsolete in England: it is common in Pennsylvania. 
In the detinet, the plaintiff was entitled to recover as well the value 
of the goods as damages for taking them. F. N. B. 69. (L.) Co. 
Entr. 610, 611, but in the detinuit he can only recover damage for 
the taking. 2 Lutw. 1150, 1151; 1 Saund. 347, n. 2; 3 Salk. 306. 
The plaintiff counted of four oxen taken at divers days and places, 
and that the deliverance was made of two, &c. and that he yet detains 
the other two to his damage, % s. and does not sever the damages 
and yet good. Bro. Abr. Repl. 12. The plaintiff may count of two 
several takings. Bro. Abr. Re »pl. 61, and need not shew how many 
were taken in one, and how many in the other. Ibid. 48. Contra. 3 
Salk. 306 

Avorry.—At Commen Law, there are four manner of avowries, 
for rent, service, &c. 

1. Sur une, ut super verum tenentem suum, i. e. when the lord 
and tenant have fee. 

When the very tenant makes lease for life or gift in tail with 
remainder over in fee: in this case the lord shall avow upon the 
lessee or donee, ut super verum tenentem in forma pried so on his very 
tenant for the manner. 

3. When the lord has estate tail or other particular estate in the 
seignory, he shall avow, ut super tenentem suum in forma pred. 
So the donor shall avow upon the donee, lessor upon the lessee. 

4. As well within his fee and seignory, as if tenant makes lease for 
life, and dies, his heir within age, and in ward of the lord, there the 
lord shall avow upon the land, &c. p. super materiam preed in terris 
et tenementis pred ut infra foedum & dominicum suum. Doctr. Pl. 
317, &c. Ascough’s case, 9 Rep. 135; Co Litt. 269 a. 

By the Common Law the avowry for rent, service, homage, or 
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other services or relief, ought to be made upon some person certain, 
though for a fine for alienation or heriot due by custom, there it is 
not necessary to avow upon any person in certain, but upon the 
custom. Doctr. Pl. 317 

The lord may avow upon his ancient tenant, for he is not bound 
to take notice of a feoffment, but the feofier ought to give the lord 
notice. Plowd. 279. Where the tenant in fee simple makes lease for 
life, and the tenant for life gives notice to the lord, this shall serve 
for him in remainder, so that the lord shall be compelled to avow 
upon him in remainder if the tenant for life dies. Plowd. 546. Not- 
withstanding the feoflment of tenant in tail, the donor shall avow 
upon him for homage, fealty, and rent due him, because he is in 
right his tenant as to the avowry: and in such case if the issue in 
tail be plaintitl in replevin against the donor, he shall compel him to 
avow upon him for the services reserved, and he shall abate the 
avowry made upon the feoffer, which proves that the right is in him 
as to himself and as to the donor. Plowd. 561. When the donee 
hath made a feoffment, and hath excluded himself from the use of 
all rights as concerning himself, yet the donor shall by force of the 
statute, which he could not at common law, avow upon him still as 
the tenant of the land. But whensoever the tenant in tail suffers a 
common recovery or levies a fine at this day, the avowry together 
with the right of the entail will lease. ‘Tenant in fee simple, when he 
hath departed with his whole estate, is no longer tenant to the lord 
in right, neither can he compel the lord to avow upon him, though 
the lord may if he will avow upon him for his arrearages. The lord 
is to be made acquainted when the tenant aliens his tenancy, and all 
arrearages paid, that he may have no after reckonings with his new 
and old tenant, when the land that should yield it is gone. And 
when notice is given and the arrearages paid, the avowry vanisheth. 
If a wife tenant in tail jointress make a feoffment, the person to 
whom the land shall belong after her death, shall enter and hold it 
according to his right. Now till such entry the discontinuance re- 
maineth, and the avowry shall be upon her. But where the issue 
enters he is in as heir in tail, and quasi by descent, even in the life of 
the tenant in tail of the very same estate, and right in tail that was 
in the mother by force of the act of Parliament. And therefore the 
avowry shall be upon him. Sheffield v. Ratcliff, Hob. 337. 

At Common Law before the St. Quia Emptores, if the tenant 
made a feoffment to hold of the chief lord, the feoffer by no tender 
which he could make, could compel the lord to avow upon him, but 
the lord always can avow upon the feoffer, as appears in, 33 E. 3, 
Tit. Avowry 255. For he by his own act cannot change the avowry 
of his lord. And in the same case if the lord grant over his seignory, 
or if the feoffer die, there the privity as to the avowry is destroyed, 
for this is personal and holds only between the lord himself and the 
feoffer himself. If before the statute of Quia Emptores, the tenant 
had made a feoffment of part of the land, there was no apportion- 
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ment, but the lord or his grantee shall avow upon the feoffer, inas- 
much as he remains tenant in respect of the residue; but if he has 
made a feoilinent of all, then the grantee of the lord shall not avow 
upon him. If the lord once accept rent of the feoflee, he shall not 
avow upon the feotler. Walker’s case, 3 Rep. 23. 6; Kelvar’s case, 
6 Rep. 24.6. In case of a disseisin, if the beasts of the disseisee be 
taken, and of them the disscisee sueth a replevin against the lord, he 
shall compel the lord to avow upon him, for if he avow upon the 
disseisor, then upon the matter shown the avowry shall abate, for 
the disseisee is tenant to him in right and in law. Littleton, Sec. 
454. Whether the acceptance of services by the lord from the 
disseisor shall preclude the disscisee, is a point upon which Lord 
Coke gives an affirmative opinion, and his annotator Mr. Butler, 
expresses a doubt. Co. Litt. 268, a. 


MEMORANDA 
IN THE DISTRICT COURT FOR THE CITY AND COUNTY OF PHILADELPHIA. 
Saturday, May 6th, 1843. 
BERRILL vs GIBBS. 


This was a rule to show cause why a new trial should be granted. 
Jupece Perrir in delivering the judgment in favour of the rule re- 
marked, that it was an action on the case, brought by the plaintiff 
against the defendant, founded on an injury suffered by plaintiff 
from the immoderate driving of his horse by defendant. Plaintiff 
was a livery stable-keeper. The horse had been hired upon a 
Sunday. A former action had been brought in assumpsit, in which 
plaintiff! had declared for breach of contract. The Court had held 
that action not sustainable, under the act of 22d of April, 1794, 
(Stroud’s Purdon, 983,) which prohibits under a penalty the per- 
formance of any worldly employment or business whatsoever on the 
Lord’s day, commonly called Sunday. Plaintiff then brought this 
action—in which however he set out the hiring, and in doing so of 
course aflirmed the contract. The Court were of opinion that case 
was not the proper remedy. Whether the plaintiff’s case might not 
be reached by action of trespass, it was not then necessary to decide? 





CATHERWOOD v. FITLER. 


Demurrer.—This was an action of debt for an escape. After the 
escape, the plaintiff issued another ca. sa. and under that writ the 
Sheriff arrested the defendant. The plea to the declaration set 
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out these facts, but concluded that he had been held under the last 
named writ, “until he was discharged by due course of law.” To 
this plea the plaintiif demurred. The opinion was delivered by 
Jupce Stroup. Nothing was better settled than that in the case of 
a voluntary escape, the Sheriff cannot retake the defendant either 
under the old or a new writ. If he did undertake to arrest him, the 
defendant as a matter of course, would at once be discharged on 
application to the Court. This would be a discharge by due course 
of law. And the facts would constitute no defence. If, however, 
the defendant submitted to the second arrest, and was discharged on 
giving bond to take the benefit of the Insolvent Law, then the facts 
would constitute a conclusive answer to the action. The plea leaves 
this matter open, and is defective in not showing how defendant was 
discharged. Leave given to defendant to amend his plea. 





BOSBYSHELL v. EVANS. 


This was an action of debt on a recognizance of bail in error. 
Defendant put in an affidavit of defence, and the material facts were: 
There was a judgment obtained in this Court against Robert Evans 
by the plaintiff. In that judgment Robert Evans sued a writ of 
Error, and the present defendant became his bail. The judgment 
was aflirmed in the Supreme Court. Then a Foreign Attachment 
was issued against Bosbyshell, and served upon Robert Evans as 
Garnishee. Rule to show cause why judgment should not be entered 
for want of a sufficient affidavit of defence was discharged. 





HUNT v. HUNT, STEIN v. HUNT. 


'n these cases, there were rules on the Sheriff to return writs of 
Execution in his hands. He had levied on goods, part of which 
were claimed by a third person under a prima facie right. There 
were other goods however as to which no claim was made, and 
which were sold. No decision was made, as it was supposed that 
the cases would be settled by the parties, but it was intimated by 
Jupcr Jones, as the opinion of the Court, that in such a case, the 
Sheriff ought to make a special return, that he has levied upon 
certain goods, some of which he has sold and has the money in obe- 
dience to the writ—and that as to the residue there had been a claim 
of property interposed by a third person. If after such a return a 
vend. exp. were to issue, without reasonable indemnity having been 
first tendered to the Sheriff, the Court would set it aside. 





WAGER v. DUKE. 


This case arose upon exceptions to the report of an Auditor dis- 
tributing a certain fund in Court. An execution had been levied 
upon the goods of a tenant, and some time had elapsed between the 
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time of the levy and the sale by the Sheritl, during which interval 
the goods had remained on the premises. The question was, whether 
the landlord was entitled to his rent up to the date of the sale? The 
Court held that he was only entitled up to the date of the levy, thereby 
confirming a case of Dorrance v. Hutchinson, decided a short period 
since, and overruling a decision of the former Judges of this Court. 
The same decision has been made by the Court of King’s Bench. 
Hoskins v. Knight, | Maule & Selwyn 245, in which it was held, 
that the landlord of premises upon which the goods of his tenant are 
taken in execution, can only claim from the party suing the exe- 
cution, the rent due at the time of the taking of the goods, and not 
that which accrues after the taking and during the continuance of 
the Sheriff in possession. 


MALLERY v. PEARSON, 


This was asci. fa. on a mortgage, to which defendant filed an 
affidavit of de e ‘nce, the substance of which was, that the mortgage 
Was given as security for the purchase money of the property bound 
by it—that at the time of making the purchase and of executing the 
deed, the plaintiff had agreed to procure and deliver to the defendant 
all the title deeds relating to the premises—that he never had done so, 
and in consequence thereof defendant had lost an advantageous sale. 


Rule to show cause why judgment should not be entered for want of 


a suflicient aflidavit of defence disc charged. 


NASSAU v. PARKER. 

This was a rule to shew cause why an execution should not be 
set aside. ‘The facts of the case were these :—Plaintiff had brought 
a suit against defendant to recover damages for the seduction of his 
daughter. On the 23d of April, 1842, there was a verdict for $900, 
and a motion for a new trial within four days. June 8, 1842, de- 
fendant filed his petition for the benefit of the Bankrupt Law. July 
8, 1842, he was decreed a Bankrupt. September 6, 1842, the motion 
for a new trial was refused. October 21, 1842, defendant was dis- 
charged under the Bankrupt Law. February 3, 1843, the jury fee 
was paid and judgment entered upon verdict: upon this judgment 
the execution now asked to be set aside was entered. The Court 
discharged the rule and let the execution stand. Under the old 
Bankrupt Law of England this claim on the verdict would not have 
been proveable, under the Commission of Bankruptey. The later 
statute of 1824, made provision for the case of contingent debts but 
was silent on the subject of claims arising from torts. It was decided 
before this act, indeed, in Buss v. Gilbert, 2 Maule & Selw. 70, that a 
debt due ona judgment signed in an anction for damages, (and this was 
the case of seduction also,) after an act of Bankruptcy committed 
by defendant, and a commission issued thereon is not discharged by 
the certificate, though the verdict was obtained before the Bankruptcy. 
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On comparison of the act of Congress with the British statutes, though 
there is some difference in the phraseology, the Court did not think 
that there was such a difference as would affect this question. The 
form of the certificate of discharge, which is from debts due at the 
time of the presentation of the Bankrupt’s petition, confirms this view. 
It is true that this language may be narrower than the act of Con- 
gress, and it will be competent for some certificated Bankrupt 
hereafter to assume that ground. If the Court are wrong in this 
opinion, their decision is subject to be reviewed by the Supreme 
Court on a writof Error. Rule discharged. 





KUHN v. GRANT & al. ELMAKER'S EXECUTORS. 


In this case a rule was taken under the act of February 27, 1798, 
for an order upon the defendants to produce certain books upon the 
trial. A question was raised, whether such an order could be made 
on Executors, but the Court made the rule absolute. 





Pua@se Tuomas, Assignee of Samver 


Wess and Mary his wife, District Court for the City 
vs. and County of Philadelphia. 
GEORGE ConneLL. J 


Opinion delivered May 6th, 1843. 


A purchaser at Sheriff’s sale is not responsible in an action of covenant for the ground 
y me accruing and becoming due after the sale, and before the acknowledgment of the 

A case was stated for the opinion of the Court, by which it ap- 
peared, that the plaintiff was the owner of a ground rent, payable 
half yearly, which was sold by the Sheriff under a writ of venditioni 
exponas, to the defendant; the sale took place on January 20, 1840, 
and the deed to him was executed and acknowledged on October 16, 
1841. A half year’s ground rent became due in June 1840, another 
in December 1840, and a third in June 1841, and for these arrears 
this suit was brought. 

Mr. A. B. Stone and Mr. G. A. Graham appeared for plaintiff, 
and Mr. H. M. Phillips for defendant. 

The opinion of the Court was delivered by Stroup, Justice. 

The original covenanter Joseph West, notwithstanding his estate in 
the land, out of which the rent issues, has been sold by the Sheriff, re- 
mains, by reason of his express covenant to pay the rent semi-annually 
forever, liable in an action of covenant founced on privity of contract 
between him and the covenantee and his assigns, for the rent which 
has accrued since his divestiture of title by the Sheriff’s sale. And 
according to Brown v. Johnson, 4 Rawle 146, an execution issued 
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on a judgment recovered against him in an action of covenant fur 
such arrears of rent, might be levied on the ground upon which the 
rent is charged, and on a sale by the Sheriff, the vendee would 
acquire all the estate in the land which West derived by the deed 
from Webb and wile. And Connell, the defendant, is clearly liable 
for any rent which became due since the consummation of his title 


through the Sheriff’s deed. For this he is liable both in an action of 


debt and in covenant. In an action of debt, because privity of estate 
alone is sutlicient to support this action, Kunckle v. Wynick, 1 
Dall. 305; and in an action of covenant, as assignee of West, there 
is a privity of contract also which endures and binds him until by a 
valid transfer of his whole interest in the land, he frees himself from 
the relation of assignee. ‘This proposition is directly asserted in 
Williams v. Bosanquet, 1 Bro. & Bing. 238, (5 E. C. L. R. 72 & 
78), and the reason given decisive and conclusive. 

But Connell’s liability results entirely from his succession to the 
estate of West, as his assign, and cannot attach until the assignment 
is made. ‘The Sheriti’s deed is this assignment. 

This appears to be so plain a deduction, that it needs no further 
argument. It is abundently fortified however, by decisions which it 
may not be amiss to notice. Thus, in Hawk v. Stouck, 5S. & R. 
157, it was ruled “that a purchaser at Sheriff’s sale cannot, before 
the Sheriff's deed is acknowledged, give notice to the person in pos- 
session, so as to ground a proceeding under the act of 6th April, 
1802." Again, a purchaser at Sheriff’s sale before the deed is ac- 
knowledged, has not such a title to the land struck down to him, as 
will authorize him to give a lease of the premises; and if he does 
give such a lease to the defendant in the execution, it will not create 
the relation of landlord and tenant between them, so as to estop the 
lessee from disputing the title of the lessor. Hall v. Benners, 1 Penn. 
Rep. 402, and a purchaser at Sheriff’s sale is entitled to receive rent 
from a tenant for years of the premises, only from the time when the 
Sheriff’s deed is acknowledged. Scheerer v. Stanley, 2 Rawle 276. 
In this last case, it is declared in the opinion of the Court, “ that the 
the title of the purchaser is expressly limited to commence at the ac- 
knowledgment of the deed.” These are decisions of the Supreme 
Court. In the Common Pleas of this County, an individual after 
all his real property had been sold by the Sheriff, but before the deed 
had been acknowledged, was appointed under the road Jaws to per- 
form duties which by the act of Assembly could be committed 30 
no one but a freeholder, and on objection to the proceedings on 
this account, it was held, that until the acknowledgment of the deed, 
his competency was not affected—that his freehold was not divested. 
Case of Eleventh street, 1 Whart. Dig. tit. Execution, M. Pl. 385, 
page 710, (4th ed.) 

These decisions are consistent with each other and with the ge- 
neral principle which has been stated. 

According to these decisions, the purchaser at the Sheriff’s sale, 
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has not even the right of possession, before the deed has been ac- 
knowledged. And no acknowledgment can take place, until the 
return day of the writ has gone by. All the cases, too, agree that 
neither debt nor covenant can be maintained against the Assignee of 
the original covenanter without the existence of privity of estate, be- 
tween him and the orginal covenantor or his assigns, and in defect of 
a right of possession, surely no privity of estate can subsist. 

The three cases of Stover v. Rice, 3 Whart. R.; Berry v. 
M‘Mullin, 17 8. & R. 88; and Braddee v. Wiley, 10 Watts. 262, 
which were much relied upon by the plaintiff’s counsel, do not at all 
contravene the general doctrine upon which the plaintiff’s right to 
sustain the present action is denied. One of these cases, Berry v. 
M‘Mullin, certainly confounds privity of estate with possession of the 
land, which are by no means convertible terms. But the principle 
that privity of estate is essential to bind the assignee, is distinctly re- 
cognized. The plaintiff, therefore, is entitled to no rent falling due 
prior to the acknowledgment of the Sheriff’s deed. 

Judgment for defendant upon the case stated. 








Hewson & al. 
vs. D.C. 
The Kensington District of the Northern Liberties. 


In the above case a judgment having been obtained in favour of 
the plaintiffs, the following writ was devised by the Court and issued 
under the provisions of the 6th section of the act of 15th of April, 
1834, entitled, “ An act relating to Counties and Townships, and 
County and Township Oflicers.” Stroud’s Purdon, 189. 


City and County of Philadelphia, ss. 
Tue ComMMONWEALTH OF PENNSYLVANIA. 


To the Commissioners of the incorporated part of Kensington 
District: Whereas, lately, to wit, on the 26th of January, 1837, in 
our District Court for the City and County of Philadelphia, John 
Hewson and Marie Antoinette Wood, obtained a judgment against 
the Commissioners and inhabitants of the incorporated part of Ken- 
sington District, for the sum of seven hundred and fifty dollars and 
the costs, and these same with the interest from the date aforesaid, 
remain due and unpaid as it is represented to us. Now we command 
you that you cause the said sum of seven hundred and fifty dollars 
with the interest due thereon from the 26th of January, 1837, and 

the costs on said judgment to be paid to the said 
John Hewson and Marie Antoinette Wood, out of any monies un- 
appropriated of your District, or if there be no such monies, out of 
the first monies that shall be received for the use of said District, 
and herein fail not under penalty of law. 





The subjoined cases were handed to us for publication by 
a friend, who collects and preserves for future use the de- 
cisions of our various tribunals. They were originally 
reports for the gazettes, and several of them are of no very 
recent date, but inasmuch they have never yet appeared 
in the Journal, we now give them, as possibly the only 
authorities we have upon the different points to which they 
relate. 


District Court, 
July 9, 1842. 
Boarp or Heattnu vs. Pennock.—This was a motion to take off a 
nonsuit. On the trial the plaintiff proved a notice to defendant to 
remove a nuisance on his property—an order by them to a third 
person to remove it, defendant having neglected to do so, and pay- 
ment to the person employed by them. Whereupon defendant asked 
for a nonsuit, the plaintiffs not having proved the fact of the work 


having been done under the order. The Court refused to take off 


the nonsuit and remarked, that the act of Assembly which prohibited 
the defendant on the trial from going into the question of nuisance 
or not, and only allowed proof of payment or excessive charge by 
plaintiffs, did not relieve them from proving the gist of their action— 
the performance of the work for which compensation was claimed. 


Burns vs. Hyatt.—Motion for new trial. The plaintiff on this 
trial gave in evidence a record of an action in Maryland against 
defendant and one Hopper, trading, &c. to which non est inventus 
was returned as to Hopper, and judgment against Hyatt. After the 
jury had been sworn, defendant’s counsel filed a special plea denying 
the identity of the present defendant with the defendant in the Mary- 
land suit. ‘The question was left to the jury on the only evidence, 
the identity of names. This motion was endeavoured to be sustained 
on the fact that such similarity was no evidence at all—but the 
Court refused the motion, and said that a similarity of names was 
certainly some evidence of identity of person in the same way as 
similiarity of trade, place of residence, feature, &c. and was sufficient 
to authorize a verdict, unless some evidence in rebuttal was pro- 
duced by defendant. 


Wuite vs. Fitter.— Motion for new trial because certain evidence 
was wrongfully rejected by the Judge. It was necessary on the trial 
to produce the record of an action in the Supreme Court. The party 
produced certain loose papers and the docket of the Court, and called 
the Prothonotary, who proved they were papers deposited in the 
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office from which an exemplification would be made. But the Judge 
refused the evidence as being within the record, not an exemplifica- 
tion, and the Court sustained the refusal. 


September 17, 1842. 

Wess vs. Witteank.—Rule to open judgment and set aside exe- 
cution. Defendant in March last gave an agreement for judgment, 
as of March Ist, with stay of execution until June Ist; the agree- 
ment not to be filed till June. 

Before June defendant died. After June 1st plaintiff filed the agree- 
ment, suggested the names of the executors, and issued execution. 

The Court held that the judgment was rightly entered up, but the 
execution bad for want of a scire facias. 


Bray AnD orHers vs. Hartweti.—Plaintiff sued on a ground rent 
deed as assignee of the rent. ‘The original covenanter had also 
assigned his interest. Plaintiff sued original covenanter and ob- 
tained judgment, and in this suit also sued the assignee. Held, he 
might sue both, but only receive one satisfaction. 

September 24, 1842. 

Ears vs. Fircu.—In this case it was erroneously reported that the 
Court had refused judgment to the plaintiff. The Judges severally 
gave their opinions this morning, and allowed the judgment. The 
point involved in the case is of interest to the profession. 

Kinsman gave bond to take the benefit to Sept. 1841—filed his 
petition, and was bound over for trial. The proceedings are still 
pending. After he was thus bound over, the plaintiff in this case 
issued execution and arrested Kinsman, who gave bond to take the 
benefit at March, 1842, with the above defendant as his surety. He 
did not file a petition to March term. After the term had expired 
the plaintiff sued the surety. 

It was alleged for defendant, that the suit was prematurely 
brought ; that if Kinsman should be finally discharged under the still 
pending proceedings, he would be entitled to a discharge from the 
plaintiff’s writ, his debt having been due before the first petition was 
filed. The Court distinguished between this and former cases de- 
cided by them, and gave judgment for plaintiff. 

M‘Ilvaine for plaintiff, Ingraham for defendant. 


Brown vs. Juvenat.—The argument in this case has been before 
reported. The defendant had purchased real estate of plaintiff, and 
given a mortgage for part of the purchase money. This was a 
suit on that mortgage. The defence was, that the vender had been 
able to show no sufficient title; that there was a gap in the paper 
title fifty years ago not supplied; and that the defendant had reason 
to fear some outstanding good title. The Court asked the defendant 
if he was prepared to re-convey the property unconditionally, but he 
declined to do so, insisting on being paid for his improvements. The 
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Court said that the defendant could resist the judgment, only by re- 
scinding the contract, and therefore without deciding the other points 
in the case, they must give judgment for plaintiff. 


Tuomas Furness & Co. vs. Wituiam V. Anperson.—This was an 
action on the case to recover damages for an alleged disturbance 
of a public sale at auction, held by the plaintifis. ‘The facts set forth 
and proved were as follow: On the 7th of May, 1840, the plaintiffs 
were engaged in the sale of a large cargo of teas at which there was 
a good attendance of bidders. At the commencement of it, the 
terms of sale were declared by the crier to be, “ that any purchaser 
should be entitled to take five whole, or ten half chests, twenty boxes, 
or one entire line’? but no more without the approbation of the owner. 
The sale proceeded quietly, and with satisfaction to all parties, until 
lot nineteen was reached. From lot nineteen to lot thirty inclusive, 
were then exposed to sale, for a choice of lots according to the terms. 
They were struck off to a purchaser, who chose lot number nineteen 
and several others; this was refused, as contrary to the terms of sale. 

The defendant then enquired of the senior member of the firm, 
whether the purchaser would receive his teas. The reply was, that 
he would get as many as the terms of sale allowed Lim, and no more. 
Defendant then called out to the purchasers, advising them to throw 
up their purchases. This advice was not followed. He then moved 
«we adjourn” and called “ all in favour of the motion will say aye.” 
in consequence of which a large number retired. One witness de- 
clared that the Auctioneer himself, called for the “ Nays,” and said 
“Gentlemen, we will now put up some damaged teas, which must 
be sold; stay for them.” 

A large quantity of teas was altogther withdrawn from sale. The 
plaintiffs counsel stated distinctly that damages were not the object, 
but merely a verdict signifying their disapprobation, and protecting 
sales of this kind from unwarrantable interferences. They did not 
even attempt to show special damage. After closing the evidence, 
the defendant’s counsel moved for a non-suit, on the ground that the 
case was not made out; this motion was overruled. The defendant’s 
counsel then attempted to show that the plaintifls acquiesced by put- 
ting the nays. The Judge stated to the jury, that this was a novel case, 
that in its exact character it was sustained by no analogous cases, 
yet it was properly conceived. The fact of disturbance was suffi- 
ciently substantiated and was not denied. The act of the defendant 
was not justified, by any construction he might place upon the terms 
of sale. There were two questions for the consideration of the jury. 

1. Was the defendant’s motion the sole cause of dispersion. 

2. Did the plaintiffs acquiesce. 

If the jury thought that the plaintifls did acquiesce they were not 
entitled to a verdict. But if they thought otherwise, and that the 
defendant’s motion occasioned them to withdraw, they were cer- 
tainly entitled to recover. And they should then decide upon the 
amount of damages. Verdict for the plaintiffs with costs. 
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OPINION OF JUDGE HOPKINSON. 


In Equity—Motion for an Injunction. 


Samvuet Mituer, Jr. 
vs. | Circuit Court of the United States. 


Arcuisatp M‘E roy. 


An action was tried, a few months since, in the Courts of Penn- 
sylvania, in which “« The Commonwealth, at the suggestion of James 
‘Todd and others, was plaintiff, and Ashbel Green and others, de- 
fendants.” From the nature of the controversy, the importance of 
the judgment that might be rendered, and the number and respecta- 
bility of the persons interested in it, the trial produced an extra- 
ordinary exciiement. The parties were respectively desirous to have 
a report of the trial for publication, and persons were accordingly 
employed by each of them to make a report of the proceedings before 
the Court. These reports were published a short time since, each 
in an octavo volume, within three or four days of each other. If 
both are true and faithful, they cannot substantially differ from each 
other, as they both profess to give an account of the same proceed- 
ings. The report made on the part of the defendants was prepared 
by the complainant in the bill now before this Court, Samuel Miller, 
Jr. Esq.; the other report was made or published by the respondent, 
Archibald M‘Elroy. The bill among other things, prays that an in- 
junction may issue from this Court against Archibald M:Elroy, to 
restrain him from printing, publishing, selling, or otherwise disposing 
of the parts of his said report, or book, which the complainant 
charges to be for the most part, very nearly in the same words or of 
the same purport and effect as certain parts of the work of, or report 
printed and published by the complainant, who alleges, that it is ab- 
solutely impossible that the said parts of the work so published by 
the said Archibald M‘Elroy, should be so nearly in the same words, 
or of the same purport and effect as the said parts of the complain- 
ant’s work, if the former had been prepared from original notes, taken 


by the said Archibald M‘Elroy, and had not been copied more or less 
Vor. II.—No. 20. 39 
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literally from the latter. The affidavit which accompanies the bill, 
re,gats and atlirms these ali ion 

On the 28th day of Jast March, the c ynplainant entered in the 
Clerk’s Oilice of the District Court of the United States, the title of 
his book, as follows :—* Report of the Presbyterian Church Case. 
The Commonwealth of Peunsylvania, ex re/atione James ‘Todd and 
others, v. Ashbel Green and others. By a member of the Philadel- 
phia Bar.” It is agreed that the verdict of the jury was rendered on 
the 26th of March. At the time when this title page was deposited 
with the Clerk, the book was not printed, nor was the manuscript ar- 
ranged or prepared for printing and publication, although the ma- 
terials were in the hands of the complainant, the author and reporter. 
The publication was not made for several months after, as has been 
already stated. 

In addition to these facts, it appears further, by the bill and affi- 
davit, that some months before the publication of the complainant’s 
book, he had printed several copies of certain parts of it, as a paper 
book fur the use of the counsel, who argued the motion for a new 
trial, and of the Judges, before whom that motion was argued, but 
that these copies were printed after the complainant had deposited 
the trle of his book in the Clerk’s O.lice; that these paper books 
were never published or exposed to sale by the complainant, or by 
any one on his account, or by his permission or order; but that 
such publication and sale were by him strictly prohibited. It is 
further stated, or agreed, that the whole of the contents of the volume 
or book of the complainant, with those parts of it now charged to 
have been taken from him by the respondent, were printed and pub- 
lished in a certain weekly paper, printed and published in the city of 
Philadelphia, by William S. Martien, entitled the “ Presbyterian,” 
in eleven successive numbers, by the verba/ permission of the com- 
plainant; which publication was also made after the title of the book 
had been deposited in the Clerk’s Oufice, bat a considerable time 
before the printing and publishing of the book. The bill and affidavit 
allege that the parts of the work of the respondent complained of, 
were taken from the said paper books, and from the said newspaper. 
No allegation is made that any parts of the said book or report of 
the respondent were taken or copied from the book of the complain- 
ar, the tithe prze of which he had deposited in the Clerk’s Office, 
nor tha’ the sad book was in any manner used by the respondent in 
musing dis reports Indeod it could not be so. as the two books were 
prdoiisoe balmost sinaltaneousl. The co nplaint is distinetly, that 
the oirs of the resportea’s report, which are clained to be the 
wor ora) ssonerty of the eonnliinant, ere taken from certain 
proer doy s tye Thad orta ed for the optooces mewioned, and from 
ray any “ot qevspapers, nwaieh his reporc had been published 


He iitins 7 byt nyt, tha nanear hooks printed for 2 special 
parp se, aa! la sune dosree Coufideniial, out of the case, the pub. 
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lication by the complainant of his work in a newspaper, for which 
there was no copyright, circulated probably in every State of the 
Union, and was the property of every one who paid for it, presents 
some very important, ana, as | believe, novel questions. 1 presume 
they are so, as neither the industry ef the counsel concerved in the 
argunent, Which has been Gonspieuous, nor my own research, has 


found any judicial answers to them. “Phe. are these 

Ist. Whether an awhor, who gives hi ork to the publie by 
printing and putolis sh ns it ina publie paper, not protect DV any 
copyright, can have such a right in the save work, by afierwards 
publishinz itin a different form. as ina velane or bool 

2d. Whether an author, by depositing in the Clerk’s O Nee a tile 
page, when the work it is mended tor was not then praved, nor 


written, ner the Manuscrip! prepared for priming and pobbeaien, 
although the notes or materials were in the hands of the author, 
from which the work or book was to be, and afterwards actually 
was composed, may have a copyright of the work, so afterwards 
prepared and composed, by affixing to it the tile page so deposiied! 

Lastly, which seems tu me to press clearly upon this case— 

3d. Supposing the two points mentioned to be answered affirma- 
tively in tavour of the author, and that a book so secured, by des 
positing the title page as aforesaid, is protected from violation, and 
that no man can re-print and publish it, or any part of it, without the 
permission of the author; yet the question remains, whether one can 
be charged with an infringement upon this right, if he has, in fact, 
never seen or copied from the book so entered and secured—or in 
any manner used it in his publication, but has re-printed the same 
matter, in part or in whole, from a public newspaper in which he 
found it, where the author had himself published it, and in which 
paper neither the author nor any other had any copyright ? 

4th. Whether the notice given in some of the papers of the copy- 
right, as stated in the affidavit, can help the complainant ! 

These are grave questions, not to be decided on a preliminary 
inquiry and argument; but to be left without prejudice, to the full 
and final hearing of the case. If, on that hearing, the complainant 
shall sustain his case and complaint, he will recover a judgment to 
compensate him for the wrong he has suffered, and I have no reason 
to believe, that the respondent will not be able to answer it. In the 
case of Eve v. Withers, 4 W. C. C. 584, on a prayer for an ine 
junction, Judge Washington says: “if there appear a reasonable 
doubt as to the plaintiff's right, or the validity of his suid the Court 
will require the plaintiff to try his title at law.” 

Other questions were raised on this argument, such as, that the 
title of the book is not the same with that deposited in the office; and 
that the affidavit in charging the infringement is not direct but ar- 
se meimagr age which it is unnecessary for me to notice at this time. 

t is my desire and intention to keep myself free and open upon all 
‘the points that may hereafter be presented to my judgment in the 
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case. Were I to grant the injunction, I should decide the questions 
I have stated, as well as others, affirmatively for the complainant. I 
am not now prepared to do this, whatever may be my opinion here- 
after. The parties will come to the final hearing on their respective 
rights, without prejudication of any of them. 

The injunction is refused. 





MEMORANDA 


IN THE DISTRICT COURT FOR THE CITY AND COUNTY OF PHILADELPHIA. 
Saturday, May 13th, 1843. 
MURPHY v. RICHARDS. 


This was an action on an Insolvent Bond. There was a plea to 
the narr, that defendant had appeared in conformity with the con- 
dition of the bond, concluding with a verification—a replication 
traversing the plea, and also concluding with a verification—and a 
special demurrer assigning for cause such conclusion. Upon this 
state of the pleading, the District Court had given judgment for the 
plaintitl, which judgment was affirmed generally in the Supreme 
Court, on the ground, it seems, that the first slip in the pleading had 
been committed by the defendant, by concluding his plea with a veri- 
fication instead of to the country. 

A motion was now made for leave to amend the plea, but the 
Court refused it, saying, that though leave to amend would have been 
granted, if moved before judgment was entered, it was now beyond 
the power of the Court to interfere. Leave refused. 








MEGARGE v. TANNER. 


This was a rule taken by plaintiff, to show cause why he should 
not take out the money in Court, which had been made by a sale of 
defendant’s goods on a fi. fa. 

The fi. fa. was put into the Sheriff’s hands on the 9th September, 
1842, and on the same day was levied on the personal property of 
the defendant, in his store in Chesnut street above Fifth. On the 15th 
October, a part was sold to the amount of about $40. On the 31st 
of October the remaining goods levied on, but unsold, were removed 
to another store in Chesnut above Seventh street, which was rented 
by the defendant, from John V. Cowell. And on the 28th December, 
the Sheriff sold the goods at the store in Chesnut street above 
Seventh. The plaintiff’s debt endorsed on the writ was $450, and 
the proceeds of both sales were only $397, of which sum John V. 
Cowell, the landlord of the store to which the goods had been re- 
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moved pending the proceedings, now claimed $83 43, being fer rent 
or use and occupation of the store, from October 31st, to December 
28, 1842, having given the Sherit? due notice of his claim. 

It was argued for the landlord, that the plaintit! had been guilty of 
laches, and that Cowell had not and could have had notice of the levy. 

But the Court said that they had definitively settled that the land- 
lord’s claim was only for rent due at the time of the levy. ‘That 
apart from the statute, the landlord had no lien at all. He must 
look to the Sheriff for compensation for the use and occupation of 
the store, and cannot now claim to come upon the fund. Rule 
absolute. 


PAUL v. VANNIE. 


Exception to Auditor's Repcrt.—Because the claim of Jacob Copia, 
for a proportionable part of a ground rent of £16 14, Pennsylvania 
currency, paid by him, was not allowed by the Auditor. 

Jacob C opia ¢ jaimed $399 02 on account of the two ground rents 
of £16 14, and £5 5, of which he is now the owner. It appeared 
that in the year 1819, Jacob Copia purchased a lot 80 feet front on 
Christian street, adjoining on the west to the 160 feet lot above-men- 
tioned, (of which the premises sold by the Sheriil in this case were a 
part,) apart of the a eh lot subject to the ground rent of £16 14 as 
above stated, and from the time of this purchase, until the 16th of 
June, 1840, he paid the whole of this rent to the Swede’s Church. 
He now claimed to be paid out of the fund in Court, a proportionable 
part of this rent so paid by him, viz. $2 83 per annum, with interest 
on each yearly payment. On the 16th of June, 1840, he purchased 
this ground rent from the Swede’s Church, and as owner of this rent, 
he claimed to be paid out of the fund in Court a proportionable part 
of the rent for two years, accrued since this purchase, amounting 
with interest to $6 02. 

It was objected on behalf of the heirs of Sebastian Vannie, that 
there could be no apportionment of the rent, and that as Jacob Copia 
was the owner of the rent and also of part of the land, out of which 
it issued, the whole rent was extinguished by ope ration of law. But 
it appears to the Auditor that on the principles established in In- 
gersoll v. Sergeant, 1 Whart. the rent was not extinguished by the 
union of the tile to the rent, and that to part of the land in the same 
person, and therefore he thinks that Jacob Copia is entitled to the 
proportionable part of the rent accrued since he became the owner 
of it. But as to the rent previously paid by him, though he may 
have a right to call upon the other tenants for contribution, it does 
not appear to the Auditor, that he had any lien upon the land for it, 
and therefore the claim for that, is disallowed. 

An exception was also filed to the allowance of the $6 02. 

The Court confirmed the report of the Auditor as to both points. 








JUDICIAL MANNERS. 


There is perhaps no situation in life in which polished manners 
add more to digatty and usefulness than in a Judge. He lives and 
moves daily in the pablie eye—and all classes of community who in 
their turn are brought as parties, witnesses, or spectators, to visit the 
Court-House, have the opportunity of observing his behaviour, and 
form their opinion for the most part from his external conduct. They 
are not judges of his learning and ability in the trial of causes: they 
receive their impressions from mere appearances. The influence of 
manners in winning the respect and kindness of the Bar is very great. 
Their comfort and happiness in their arduous duties—so much de- 
pend upon it, that they will willingly overlook and excuse mistakes 
in judgment, if accompanied with gentleness aud politeness. It 's not 
in the nature of some men to be polite. There are some whose dis- 
position is naturally impetuous and impatient, and there is certainly 
much in the duties of a Judge to put him to the severest test. Yet 
all men have the power, if they carefully cultivate the inclination 
to put a restraint upon their own feelings, and not give vent to their 
passions. ‘There seems to be three rules important to be observed 
by a Judge. 

The first is Attention. There is nothing so unmannerly on the 
part of the Judge, as to evince inattention to the arguments or con- 
duct of a cause by counsel at the Bar. It isas much as to say to him, 
“ You are a fool and can say nothing that will throw any light upon 
this subject: therefore I will argue this matter over with my brother 
Judges in a wisper, or read, send for books, and study the case out 
myself.” Now there is na Judge who would like to use such lan- 
guage as this to any member of the Bar, though ever so voung or 
inexpert: yet how often does their manner strongly imply it, and how 
often too undeservedly. It is in vain to command silence, or to 
expect respect and attention in the Bar towards the Bench, if it is 
wanting in the Bench towards the Bar. Every Court-House will be 
a scene of hubbub and confusion—if the Judges set the example. by 
constant talking and whispering among themselves. Above all it 
is the height of ill breeding to interrupt a gentleman of the Bar in 
making a respectful address to the Court, by suggesting difficulties 
and raising points. If the counsel have studied his case, these points 
have suggested themselves to him, and he either knows that they are 
insurmountable or has assigned them an appropriate place to be 
considered on his notes. A great deal of time is very mg A 
consumed by the disputation between the Bench and the Bar whic 
succeeds such interruption—and sometimes sharp things are said on 
one side and retorts on the other, leading to no very kind feeling on 
either side, and certainly lessening the dignity which ought to attend 
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the administration of justice. Some of the most disagreeable pas- 
sages in the local history of our Bench and Bar, may be traced to 
the habit of constantly interrupting the pleader either to help or 
embarrass him. He should be neither aided nor impeded ; but left 
to his own learning and judgment to present his client’s case ac- 
cording to the best of his ability under the sanction of his official 
oath. One very evident and lamentable effect of the want of re- 
spectful attention oi the Bench towards the Bar is showing itself and 
increasing daily among us. It diminishes the motive to care and 
research in the preparation of a case for argument. There 1s no 
use in an advocate’s arranging his thoughts and authorities before 
coming into Court. He will be compelled in nine cases out of ten 
to throw his notes aside, and turn up his points and cases helter- 
skelter, like the upsetting of a cart-load of wood or bricks. He will 
of course cease to cultivate the art of Rhetorick, when he is inva- 
riably deprived of the opportunity of bringing it into use. Thus he 
hunts up his cases, and notes them without order and arrangement, 
presents them in that way to the notice of the Court, and of 
course makes a more diffuse, longer, and less forcible speech than 
he otherwise would. ‘The intellectual character of the Bar is de- 
graded, and a superficial quickness and smartness in holding con- 
versation with the Judges, takes the place of solid learning and 
substantial acquirements. 

If important points do occur to the mind of the Judge, in the 
course of an argument upon which he desires the assistance of the 
counsel, they should not be broached, if breached at all, until his 
argument is concluded, and then as it seems to us only in rare cases. 
If a cause has been argued before them entirely upon points imma- 
terial to the issue in law, their proper course, if they deem it suffi- 
ciently important, is, to order a re-argument. 

2. Mildness. It is unnecessary to say, how much this quality 
graces the occupant of the Bench. The exhibition of passion or 
violence is particularly unbecoming the place. “A hasty Judge is 
no well turned cymbal.” Those who have had the advantage of prac- 
tising under Judge Tilghmen, will well remember how all his other 
excellencies were adorned and set off by his uniform and unaffected 
mildness. “ The practice of the law,” says the Eulogist of that truly 
great Judge, “is not without its trials to a Judge of the happiest 
temper. The etliciency of the advocate, in some causes, depends 
upon his giving the reign to his ardour, and in moving with a velo- 
city which kindles others as well as himself. These rapid movements 
are unfriendly to a nice selection of phrases, and to that deference to 
th: opposing sentiments of the Court, which the due order of a judicial 
tribunal demands. It argues little against the Judge or the Advocate, 
that in cases like these, there should be momentary lapses of the 
tenner. But whose memor. is so unfaithful as to record one such 
incident in the judicial life of Chief Justice Tilghman? He knew the 
respect of the Bar for him to to be so cordial, that he never sus- 
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pected offence; and they knew his integrity and fidelity to the law 
tu be such, that they never placed his judgment on any occasion to 
the account of prejudice, partiality, or impulse. The reign of sound 
law and impartial justice in the Supreme Court of the State, has 
therefore been the reign of courtesy and kindly feelings between the 
Bench and the Bar, ore 1 though dead, he will continue to speak as 
if living, in favour of this natural and delightful union.’ 

We add to these two qualities Firmness of Manner. It results 
from some of the bad habits which have been noticed already, that 
the Judge appears vac illating and unsettled. Instead of thinking 
over and maturing his opinion—weighing and comparing the different 
arguments—sifting the various principles of law adduced, and ap- 
plying them to the case, quietly and silently in his own mind—he 
talks over every thing just as it occurs to him, and thus we have 
more than once seen a Judge box the whole compass and come out 
at last a very great distance from where he started. How much his 
character would be enhanced by reserving himself until his appro- 
priate time arrived, and then giving his matured judgment, and the 
considerations which sustain it. This course while it maintains all 
proper urbanity and courtesy towards the Bar, repulses that fami- 
liarity which is too apt very soon to degenerate into contempt, and 
secures respect and submission to his orders. A single word or 
even look from Judge Washington, we have seen suflice to tame the 
most unruly spirits before him into deference and silence. 

These remarks have not been indulged in with an eye to any par- 
ticular cases. They are general reflections only, and if they have 
such an applicability, it has by no means been intended. It is well 
occasionally to relieve the dryness of mere abstract technical in- 
quiries by such subjects—and no man or Judge is so faultless, but 
that he may gather a hint and compare himself with it to his advan- 
tage, even though suggested by the humblest. 
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Writers of every description make use of division: the epic poet 
divides his narration into so many books or cantos; the tragic and 
comic poet’s divide their action into acts and scenes; and orators, as 
I have already said, divide their speeches into parts. 

I cannot take leave of this subject without giving you an instance 
of a remarkable division, which, if I mistake not, you may find in 
the first book of Cicero’s Offices: it runs thus: 

Sed omne quod honestum est, id quatuor partium oritur ex aliqua: 
aut enim in perspicientia veri, solertiaque versatur: aut in hominum 
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societate tuenda, tribuendoque suum cuique et rerum contractarum 
fide, aut in animi excelsi atque invicti magnitudine et robore: aut in 
omnium que fiunt, quaque dicuntur, ordine et modo, in quo in est 
modestia et temperantia. This contains an accurate division of 
probity into the four cardinal virtues, and a masterly definition of 
each of them at the same time. 

As the merit, if any there be, of what I am now addressing to you, 
will chiefly lie in the method | observe in conveying it to your mind, 
without any further apology or unseasonable transition, [ will now 
endeavour to shew you how the four operations of the mind may be 
rectified and embellished. 

All objects impress themselves on our minds under certain forms, 
and the picture they leave behind them is what we call idea. We 
may, therefore, simply define an idea the representation of a thing 
in our mind. As it is no part of my present purpose to treat of the 
nature and origin of ideas, I refer you for knowledge of that nature, 
if you think the labour worth your while, to the long list of meta- 
physical inquiries. It will be sufficient for you, as a young orator, 
to remember that ideas are the elements of judgments. The mind 
first perceives, then judges. Judgment is therefore an operation of 
the mind, by which we think that an object is or is not in such or 
such a manner. Judgment is aflirmative or negative, according as 
the mind aflirms or denies something in the object it considers; ace 
cording as it judges that there is or that there is not any affinity 
betwixt the ideas it compares together. 

Our judgments are true or false, evident or obscure, certain or 
doubtful, just or rash, in proportion as we have well or ill perceived 
the relations betwixt the original ideas. Our limited understanding, 
and the illusion of the passions, which hinder us from observing the 
connection or the contrast of our ideas, give rise to all the errors in 
the judgments we form. The object concerning which we judge, is 

called the subject of the judgment, and what we judge concerning 
that object is called the attribute. 

Judgment considered in itself is something mental and internal, but 
when that judgment is orally expressed, it takes a different name, and 
we then term it proposition. 

As the proposition is but a translation of the judgment, it too must 
have a subject and an attribute, besides a third copulative word, by 
the means of which we may aflirm that the attribute does or does 
not agree to the subject in question. 

One instance alone will serve to shew the difference betwixt idea, 
judgment, and proposition. 

When I pass by a woman, the simple representation of that woman 
in the mirror of the mind, and reflected to the understanding, is an 
idea of a woman; but as the idea of woman is generally followed 
by many others, such as desirable, disgusting, tall, short, beautiful, 
ugly, honest, or dishonest, if I compare ‘the first idea with any one of 
the’ latter, and eventually affirm that it is or is not so and so, that 
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operation is called judgment; and, if to an acquaintance happening 
to join me, [ should express by word of mouth the judgment I had 
formed, I should, in that case, make a proposition. 

A proposition being, as I have already said, only a faithful trans- 
lation of a mental judgment, is, like it, affirmative or negative, true 
or false, evident or obscure, certain or doubtful, well grounded or 
rash. For instance, this proposition, .2 whole is greater than one of 
its parts, is certain, true, well founded, evident, and aflirmative: but 
this other, Friendship is not sweet, is false, absurd, and negative. 

Propositions may be considered either separately from one another, 
or by compairing them together. A single proposition may also be 
examined in respect of its subject, or in respect of its attribute. 
With respect to its attribute it is true or false, aflimative or negative ; 
and this truth or falsity, this aflirmation or negation, is what logicians 
call the quality of propositions. A proposition is true, when what it 
affirms of a subject agrees to it, or when what it denies does not 
agree to it. A proposition is false when it affirms that which cannot 
be allirmed, or when it denies that which cannot be denied. 

Propositions considered in respect of their subject are either uni- 
versal, or particular, or singular, or indefinite ; and this universality, 
or this particularity, this more or less extension, is what is meant by 
the term quantity of propositions. 

If the subject of a proposition is a term which is understood of the 
whole species of which it isa member, a term taken in its full extent 
without any limitation whatsoever, the proposition itself is then uni- 
versal. Such are the two following, the first of which is aflirmative, 
the other negative : 

Every man is mortal— 
No man is truly happy. 

You may convert this universal into a particular proposition, by 
confining the word man to an undetermined number ; for instance, 
Some men are not happy. 

The same proposition becomes a singular one, by restricting still 
more closely the word man; that is to say, by restaining the subject 

to a single invidual, thus: 
Charles is happy— 
Charles is not happy. 

The proposition denominated indefinite is not characterized by any 
mark of generality, like the universal propositions, nor by any token 
of restriction, as the particular ones are; you will easily enough 
gather from the concomitant circumstances to which of these two 
clases you must refer it. For instance, this proposition—The circle 
is round—is indefinite and universal, because it is evident that all 
circles are comprised in this assertion. This other,—Men are de- 
ceitful—is also indefinite and universal, but only morally so, that is, 
it admits of exception. The following—The rioters set Newgate on 


frre—is indefinite and particular, because it is clear that every in- 
dividual rioter had not a hand in that act of violence. In a word, it 
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may happen that an indefinite proposition may be neither universal 
nor particular, but singular only, such as this—The Romans destroyed 
the Carthaginians—by which we understand neither all the Romans, 
nor some Romans, but the Roman people, which, like every other 
moral compound body, is deemed to speak and act like an individual. 

In comparing propositions together, you will observe, that there 
may subsist a contrary or a contradictory opposition between them. 

There is a contradictory opposition between two propositions 
when these three conditions meet: they must have the same subject 
and the same attribute; they must be one of them affirmative, the 
other negative; and one of them must affirm or deny only what is 
precisely necessary to render the other false. 

The contradictory opposition has place only between two singular 
propositions, which have the same subject and the same attribute, 
and of which one is affirmative, the other negative; or between an 
universal and a particular proposition, which have the same subject 
and the same attribute, and of which one is aflimative, the other ne- 

gative. 

There is a contrary opposition between two propositions, when 
both having the same subject, they attribute to this subject things 
that are incompatible to it, so that one of the two affirms or denies 
more than is necessary to make the other false. 

The contrary opposition has place either between two universal 
propositions, one of which is affirmative, the other negative; or be- 
tween an universal and a singular proposition, one of which is affir- 
mative, the other negative; or between two singular propositions, 
both affirmative es, but wherein the opposed attributes are necessarily 
incompatible in the same subject: the following are instances of 
contradic tory propositions. 

All men are wicked—Some man is not wicked. 

All young people are imprudent—Some young people are not 
imprudent. 

This town is magnificent—This town is not magnificent. 

William Pitt is a great man—William Pitt is not a great man. 

You see by these examples that the negative propositions positively 
deny the sense of the others, but they only deny as much as is ne- 
cessary to shew their falsity. 

With these contradictory, you may make contrary propositions, 
in this manner : 

All men are wicked—No man is wicked. 

All young people are imprudent—No young person is imprudent. 

This town is magnificent—This town is shabby. 

William Pitt is a great man—William Pitt is a contemptible man. 

In contradictory propositions, the negatives deny only as much as 
may shew that the aflirmative ones are false; but contrary pro- 
positions mutually destroy each other: They offer the two extremes ; 
and as between two extremities there is a middle point to rest on, or 
a medium to choose, it follows that two contrary propositions are 
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often both false at the same time, and that truth lies in the middle 
proposition; for instance, William Pitt is a great man—William Pitt 
is a Contemptible man. If William Pitt be only a good sort of a 
man, the contraries or extremes are both false, and the middle pro- 
position is the only true one. 

On the other side, as two contradictory propositions are the Yes 
and the .Vo of the question, it is impossible that there should be a 
medium betwixt them, so that when one is true, the other is most 
assuredly false; or, when one is evidently false, it follows that the 
other is manifestly true. 

From what | have said on the opposition of propositions, it results 
that when the pupil of eloquence wishes to establish the truth of a 
propos tion which he cannot directly demonstrate, it will be sufficient 
for him to shew that the contradictory proposition is false; and, that . 
when he is assured that one of two contrary propositions is true, he 
miy be satified that the other cannot be so too: else, the two attri- 
butes which are supposed incompatible in the same subject, would, 
notwithstanding, be compatible, or, (which comes to the same pur- 
pose) the subject of two contrary propositions would have, at one 
and the same time, two qualities which cannot co-exist; as James is 
my friend—James is my enemy. It is clear that James cannot be 
both at once; and, that, if it be true he is my friend, it is, for that 
very reason, false he is my enemy. 

Ideas are then the first operation of the mind; these we unite or 
we separate, we examine whether they do or do not agree, and this 
is what is called judging. But, as | have already said, our judg- 
ments may be true or false, clear or obscure, well or ill grounded : 
itis only by juxta-position, or comparison, that we can discover 
what truth or falsity they contain. This is what we understand by 
discoursing, reasoning, passing from one judgment to another, from 
what is most to that which is least known; in short, it is shewing 
that the truth we do not yet know is contained in that we already do 
know. 

The study of the rules of reasoning is not only useful to those 
who are to appear in the lists of logic (for these are even under the 
necessity of knowing every metaphysical subtilty, that the unfair, 
obstinate wrangler can oppose to triumphant reason) but the public 
character, the man whose godlike business it will be to announce 
and impress truth on the minds of his fellow-citizens, to discover 
fraud, to screen innocence, and protect honesty, such a man, I say, 
should be master of as much of the art as will enable him to combat 
and unveil insidious sophistry, to refute objections, to lop off the 
luxuriances that darken a question, to strip a subject of the acces- 
sories which impede its progress, and to force an uncandid antagonist 
to bend at last to the unclouded radiency of truth. 

If you had not devoted yourself to a profession which absolutely 
requires that you should be master of this sort of knowledge, yet it is 
by no means unimportant to be able to discuss an opinion, or enter 
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into the merit of a dispute when occasion requires it. How satisfac- 
tory must it be to a well formed mind to avoid a defect which even 
peuple of genius are often guilty of, [mean that of disputing with much 
warmth, without ever coming to a decision; of pouring out a deluge 
of words, without saying any thing conclusive, without proving the 
puint in question, and possibly of finishing the debate by proving the 
direct contrary proposition to what one intended. How many dis- 
putes have | been witness to, where the diflicuty lay only in the 
words, which might have been brought to any easy conculusion by 
one single precise argument ! How many problems appear insoluble 
which might be solved with all the ease in the world, if the point in 
question were previously fixed, and an exact definition given, so that 
from a sure and clear principle, a direct conclusion might be drawn? 
for, the whole art of reasoning amounts to no more than this, to lay 
down a true principle, and thence draw a fair conclusion. A doubt- 
ful principle must never be taken for ground work, and the instant 
you perceive that the principle on which you went is unsound, you 
must drop the pursuit, for instead of conducting you to truth, it will 
lead you from it. 

If what I have said may have ra‘sed in your mind the least anxiety 
to acquire this necessary art, of uniting elegance with reason, you 
must pursue the subject with me a step further, and be content to 
submit to the drudgery of making yourself acquainted with a few 
terms of art which the logicians have introduced, 

For the sake of method I shall divide oratorical reasoning into 
seven kinds, and adopt or retain the old logicial names, which | will 
endeavour to clear up as I go on. These are the Syllogism, the En- 
thimema, the Dilemma, the Epicherema, the Sorites, Induction, and 
Example. 

The syllogism, as logicians use it, is their Herculean club: but its 
formal tardiness usually excludes it from conversation and works of 
elegant literature. Eloquence has now and then recourse to it, even 
in its own forn; but it is with great caution, and in those cireum- 
stances only when reason must appear in all its severity. 

A syllogism is a manner of reasoning made up of three propositions 
so linked together, that the two first being true, the third flowing 
from them must be infallibly true likewise. ‘The first of these three 
propositions is called the Major,and is that wherein the subject is taken 
in the greatest extent; the second is called the Minor, and in it the 
subject is the most confined; the third is termed the Conclusion, that is 
the proposition which is drawn from the two preceding ones, deno- 
minated, for this reason, premises. 

In the order of ranking these propositions, the major is not always 
the first, sometimes it is the second; for instance, George is a good 
friend—Now every good friend las a good heart ; therefore George 
has a good heart. 

Every good friend has a good heart, is the major, that is to say, 
the proposition in which the subject is taken in its greatest latitude, 
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There is besides this another rule to distinguish the major from the 
minor. ‘The major contains the attribute of the conclusion, and in 
the minor you will always find the subject. 

In every syllogism we compare two ideas together, by interven- 
tion of a middle idea, which serves as a common measure to judge 
whether the two ideas that are compared, agree to each other. 
This intermediate idea is called the middle or mean term; for in- 
stance, to know whether George has a good heart or not, or whether 
the idea of good heart and that of George agree to each other, I 
take for my mean term the idea of a good friend; by applying it 
alternativ ely to George, and to what I understand by a good heart, 
I see that the quality of good friend agrees to George ; that the 
quality of good heart agrees to a good friend, and thence I conclude 
that George, having the quality of gooJ friend, has also that of good 
heart. 

You must, besides this, know what is meant by extremes. The 
point that is to be decided by a syllogism should become the con- 
clusion of the same syllogism, and the attribute of this conclusion is 
what we call the major extreme, or the greater term. The subject 
of the same conclusion is the minor extreme, or the lesser term. 
Thus, in the above instance when I| purposed proving that George 
has a good heart, the conclusion should therefore be, George has a 
good heart. Here the major extreme is good heart, the minor ex- 
tremne George. 

These observations I judged necessary, in order to let you see 
clearly into the mechanism of a simple syllogism. I shall now pro- 
ceed to the general rules that we are furnished with on this subject. 
Let me therefore desire you would recollect, that the art of reasoning 
by syllogism, is the art of drawing an unknown from a known truth, 
by the means of an intermediate idea, which serves to weigh or 
measure the two ideas, whose agreement or opposition you are de- 
sirous to discover. The truth you are in search of must be contained 
in the proposition you are to draw it from. This has given rise to 
the rule, that the conclusion must be contained in the premises; so 
that, to reason well, you must begin by holding forth a true, and even, 
if possible, and inc ontestible major; in the minor you must shew that 
the truth you discuss, or are in search of, is cont: ained in that major, 
and thence you must conclude by what you meant to establish. The 
intermediate idea that you take to judge whether the two other ideas 
agree or not, must be compared with both those ideas, but must not 
be found in the conclusion; for there your business is not to com- 
pare, but to pronounce upon the comparison that should have 
preceded, and you will thus perceive the reason of the rule that 
requires the middle term should be in the premises, and not in the 
conclusion. 

Let us now apply these general rules to one of Tully’s syllogisms. 
The Roman orator, to prove that R. Amerinus could not have killed 
his father, says: 
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A son will not kill his father if he has no motive nor means of committing a parricide ; 
now R. Amerinus has had no motive for taking away his father’s life, he even has not 
had the means ; therefore R. Amerinus could not have killed his father. 


In this example the unknown truth is the innocence of R. Amerinus. 
But no man can deny this to be true, that a son who had no reason for 
killing his father, and who had it not in his power, had he even con- 
ceived the horrid purpose, cannot be guilty of a parricide. Upon the 
ground of this major, Cicero assumes that R. Amerinus really had 
no motive nor means to take away his father’s life; whence he con- 
cludes that R. Amerinus is innocent of the crime of which he stands 
accused. Thus, by the means of this idea, a son who has no motive 
nor means to kill his father, will not commit a parricide, the orator 
proves the innocence of his client. In the minor he avers that Ro- 
scius is absolutely in the condition of a son who could not desire 
the death of his father, and who was besides without the means of 
procuring it: thus he shews that the innocence of Roscius, which 
was the unknown truth, was contained in this evident proposition. 
4 son cannot kill his father without some motive and means to do the 
deed; and lastly, the intermediate idea, a son who has no motive nor 
means to kill bis father will not commit a parricide, is found in the 
major and in the minor, and is not in the conclusion. 

That you may now see what form a syllogism assumes in the 
mouth of an orator, I will here lay one before you as a logician 
would have given it, and afterwards show you how Tully has 
strengthened and embellished it. 

Tale est parricidii scelus ut accusator validissima argumenta cau- 
sasque non leves aflerre debeat. 

Atqui C. Erucius, Roscii accusator, argumenta nec causas affert 
que Roscium parricidii reum faciant. 

Ergo non est credible Roscium patri mortem attulisse. 

So far the logician; but Tully, after having strongly expressed 
all the atrocity of a parricide, by way of preparation to his syllogism, 
in these terms: 

Occidisse patrem S. Roscius arguitur! scelestum Dii immortales ! 
ac nefarium facinus, atque ejusmodi quo uno maleficio scelera omnia 
complexa esse videantur. Etenim, si, id quod praclaré a sapientibus 
dicitur, vultu spe leditur pietas; quod supplicium satis acre repe- 
rietur in eum qui mortem obtulerit parenti, pro quo mori ipsum si res 
postularet, jura divina atque humana cogebant: 
adds this syllogism, to which the interrogation gives double force, 

In hoc tanto tam atroci, tam singulari maleficio, quod ita raréd 
existit ut, siquando auditum sit, portenti ac prodigii simile numeretur; 
quibus tandem te, C. Eruci, argumentis accusatorem uti censes op- 
portere? Nonne et audaciam ejus qui in Crimen vocetur singularem 
ostendere, et mores feros, immanemque naturam, et vitam vitiis, fla- 
gitiis omnibus deditam, et denique omnia ad perniciem profligata 
atque perdita? Quorum tu nihil in Sex. Roscium, ne objiciendi 
quidem causa contulisti. 

(To be continued.) 
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LAW JOURNAL. 


_ ) Court of Common Pleas for County of Philadelphia. 
ae In Equity. 
LOYD. 


Exceptions to the sufficiency of Defendant’s answer. 


This was a Bill of discovery in aid of an execution which had 
been issued upon a judgment in the above case, and the Bill charged 
at the time of said judgment, that the defendant was possessed of 
real and personal estate sufficient to satisfy the said judgment, but 
that he had transferred, concealed, and encumbered the same, and 
that he refused to give complainant any information concerning the 
same, &e. &c. and calling upon defendam to give a full and accurate 
account of his whole real and personal estate, together with the en- 
cumbrances and the extent and nature of his interest in said estate— 
and a particular description of the same—of any conveyance or 
conveyances thereof, and if so, to whom and for what consideration 
—and to answer, whether he had made any purchases jointly 
with others—whether any real estate or mortgages were held in trust 
for him or his wife, or other relations, or in the name of any other 
person or persons—whether he was beneficially interested, in 
any real or personal estate the title to which was not in his own 
name—and whether he has any interest in any real or personal 
estate in any way, which if known to the complainant, would be 
liable for said judgment. 

To this Bill defendant filed the following answer : 

‘That he has not any interest in any personal property other than 
his wearing apparel, nor has he had any such interest in any goods 
or chattles since the 25th of June last, except such as has been since 
sold under execution, &c. That he has never concealed any pro- 
perty of any kind whatever, or made any conveyance of, or created 
any incumbrance on the same except for bona fide considerations, 
and on actual contracts, such as are represented by the instruments 
which are the evidences of such conveyances or incumbrances. 
That he has never made any purchase or purchases of real estate 
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jointly with 8 other person or persons—that he has never at any 
time made, or caused to be made, any conveyance to any person 
of any real estate in trust for his use or that of his wife or other re- 
lations—nor has he at any time made any mortgage of any property 
in which mortgage he has any interest, or for which he has not re- 
ceived value as therein expressed—and that all the deeds, mortgages, 
or conveyances, with which his name is connected, are for true and 
bona fide transactions expressed thereby ; and that all such deeds, 
mortgages, and conveyauces, are rec orded in the office. 

The defendant subseque ntly filed a demurrer to such parts of 
plaintiff’s bill as seeks a discovery of any property of the defendant 
not concealed, fraudulently transferred, or tri 1udule ntly incumbered. 

To the answer of defendant a number of exceptions were filed by 
— Jainant as follows 

. Defendant has ait answered and set forth, whether he had or 
ms sak on the 25th day of June last, and has not now certain real 
and personal estate; nor has he given a full account of such real 
and personal estate, together with the incumbranee aad incum- 
brances against any portion or portions thereof. 

2d. Defendant has not answered and set forth the amount, kind, 
charac'er, and circumstances of his interest in any real and personal 
estate owned by him: nor where such estate is situsted, nor the 
boundaries, dimensions. and titles of each item of his real estate, 

3d. Defendant has not answered and set forth, whether any real 
estate, or cstates, mortgage, or mortgages, er other personal pro- 
perty, is or are held intrust for him or his wife, or other relations, or 
in the rame of any other person or persous, or by whom, and the 

circumstances and character thereof. 

4th. Defendant has not answered and set forth whether he owns, 
or is beneficially interested in any real or personal estate, the title 
to which is not in his own name, nor the extent and nature thereof, 
nor the situation, boundaries, and dimensions of each parcel of such 
real estate. 

5th. Defendant has not answered and set forth, whether he has 
any interest in any real or personal estate in any manner whatever, 
which, if known to complainant, would be liable either at law or in 
equity for their judgment, or be a security therefor. 

These exceptions were argued by Morris fur complainant, and 
Gerhard for defendant. 


Jupce Kine delivered the opinion of the Court, pronouncing 
the answer insufficient to such parts of plaintiff’s bill as called upon 
defendant to set forth the matter referred to in the 3d, 4th, and 5th 
exceptions, and stating that the Court will not compel a discovery 
of personal prope:ty until an execution has issued, and been re- 
turned “ nulla bona,” a point, however, of no importance in this 
particular case, inasmuch as defendant had filed his answer. That 
a Court of Equity will, however, compel a discovery of real estate 
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without such previous execution—And that in all cases where the 
knowledge of such real estate is contained in the mind alone of the 
defendant, and cannot be obtained without an appeal to his con- 
science, as where property is held in trust for him, either through 
conveyances in which he is named as cestui que trust, or where the 
trust is entirel secret and concealed. But where the defendant’s 
property and every interest belonging to him is spread out on the 
public records, so that all can be obtained there by search made by 
complainant, the Court will not compel the defendant to exhibit the 
same by an answer to a bill of discovery. 





ESTATE OF ANN DE HAVEVN. 
Orpuans’ Court ror tHe County or PHILADELPHIA. 
Opinion delivered May 20th, 1843. 


This was an exception to the report of the Auditor appointed to 
audit the accounts of the Adninistrator, and distribute the estate. 
It appeared by the Report of the Auditor that the persens entitled to 
the estate on distribution were a nephew and nieces of the decedent. 
That her two brothers had died in her lifetime, one of them leaving 
one child, the other seven children, and the Auditor had distributed 
the estate among them equally, that is per cap ta. The exception 
made was, that it should have been distributed per stirpes—that is, 
the only child of one brother taking one-half of the estate, and the 
seven children of the ot»er brother taking the remaining half. The 
Court after argument, confirmed the decision of the Auditor, that 
the children took per capita, and decreed accordingly. 





CoMMONWEALTH, ex. rel. Frick, Coan of Conmne Ci Ge Oe 
oe County of Philadelphia. 
Wirtiam O. Kune. ’ 


May 20th, 1843. 


This was a quo warranto issued to try the right of the defendant 
to perform the duties of Clerk of the Court of Quarter Sessions, to 
which the defendant pleaded specially showing his right, and the re- 
lator demurred to the plea. 

The demurrer was argued by Mr. James Goopman and Mr. GrorcE 
M. Dattas for the relator, and by Mr. Henry M. Patties and 
Wiuiam L. Hirst for the defendant. The whole case is so fully 
stated in the opinion of the Court, that any other reference is un- 
necessary. The opinion was delivered by 
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Kine, President.—By an act of Assembly passed on the 25th of 
February, 1840, a Criminal Tribunal was established in the City 
and County of Philadelphia, called the Court of ** General Sessions,” 
to which was given exclusive jurisdiction over all crimes and mis- 
demeanours triable in any Court of Quarter Sessions, and concurrent 
jurisdiction with the Court of Oyer and Terminer of the County of 
Philadelphia, in all crimes triable by the existing law in the latter 
Court. Of this Court the defendant, William O. Kline, was elected 
Clerk at the General Election held in October, 1840, and was duly 
commissioned by the Governor to hold said office for three years, 
according to the requirements of the Constitution. On the 3d of 
February, 1843, the law creatiug this Court was repealed, and all 
its ** powers, jurisdictions, and authorities, vested in the Court of 
Over and ‘Terminer and General Gaol Delivery, and Court ef Quarter 
Sessions of the Peace in and for the City and County of Philadelphia,” 
which latter Court was, among other things, directed to hold six 
sessions in the year, and had its Judges increased to four. During 
the existence of the Court of “ General Sessions,” and of its pre- 
decessor the Court of “ Criminal Sessions,” the old or Constitutional 
Courts of Quarter Sessions and Oyer and ‘Terminer continued to exist, 
and exercise the various functions pertaining to them by law, and 
not given either to the “Criminal” or “ General Sessions.” And 
for the purpose of keeping the necessary records of their proceedings, 
a clerk has been from time to time, either appointed by the Governor 
under the old Constitution, or elected by the people under that now 
in force. By the 7th section of the act of 3d of February, 1843, it 
is provided as follows: Such part of the duties incident to the Court 
repealed by this act, as is now performed by the Clerk of the General 
Sessions for the City and County of Philadelphia, shall continue to 
be performed by the said Clerk until the expiration of the term for 
which he was elected, and he shall be entitled to, and receive all the 
fees and emoluments appertaining to the performance of the said 
duties; and from and after the expiration cf the term of office for 
which the said Clerk was elected in October, 1840, the entire duties 
of the Clerk of the Court of General Sessions shall be performed by 
the Clerk of the Court of Quarter Sessions, and Oyer and Terminer 
for the City and County of Philadelphia.” 

The relator.dndrew Flick, who was elected in Oct. 1842, Clerk of the 
Court of Quarter Sessions, then only possessing the limited jurisdic- 
tion stated, claims in this proceeding, a legal right to act as Clerk 
of the Court of Quarter Sessions while sitting for the trial of 
offences over which the repealed Court has exclusive jurisdiction ; 
and insists that the 7th section of the act of 1843, under which Mr. 
Kline has heretofore acted as Clerk of this department of the Court 
of Quarter Sessions, is unconstitutional and void. And whether this 
Jaw is or is not unconstitutional, has been the sole subject of discus- 
sion in the argument, and is now that for decision. The con- 
stitutional provisions involved in this inquiry, are to be found in the 
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3d section of the 5th article, and are these: “ Prothonotaries and 
Clerks of Courts, &c. shall at the times and places of election of 
Representatives, be elected by the qualifie! electors of each County, 
or the Districts over which the jurisdiction of the Courts extend. 
and shall be commissioned by the Governor for three years, if they 
shall so long behave themselves well, and until their successors shall 
be duly qualified. ‘The Legislature shall provide by law the number 
of persons in each County who shall hold said offices, and how many 
and which of said offices shall be held by one person. Vacancies 
in any of the said offices shall be filled by the Governor, to continue 
until the next General Election, and till successors shall be elected 
and qualified as aforesaid.” 

Now if it is true that the seventh section of the act of 3d day of 
February, 184%, abolishing the Court of General Sessions, and trans- 
ferring its jurisdiction to the Court of Over and Terminer and 
Quarter Sessions of the County of Philadelphia, is in direct conflict 
with the Constitution, the law must undoubtedly give way and the 
Constitution prevail. But while ina clear and manifest case, this 
Court would not hesitate, in pronouncing for the Constitution and 
against the law; vet such a high power ought not to be exercised 
by the judiciary in a case of doubtful character. Otherwise, col- 
lisions cannot fail to arise, between the Legislature and Judicial 
Departments of Government, promotive of all other consequences 
than those of advantage to the common weal. It is only by the 
cautious and prudent exercise of this great conservative power by 
the judiciary, that we can anticipate its perpetuity in our political 
system. Invoking it on too frequent occasions, and supporting its 
exercise by critical niceties, and refined subtleties, will be the certain 
precursors of its extirpation; while its manly and unhesitating em- 
ployment in those cases in which ill considered laws have manifestly 
infracted great constitutional rights, will ever maintain it as one of 
the great pillars of public liberty. 

But is the 7th section of the act of February, 1843, an enactment 
of this latter character. We cannot after a very careful considera- 
tion of the subject come to such a conclusion, nor can we perceive 
where it infracts the rights of the people or those of the relator. In 
the abstract, and independent of constitutional exception, the justice 
of the section is unquestionable. In October, 1840, a Criminal Court 
of universal jurisdiction is in existence in the City and County ; to 
the clerkship of which, the people elect the defendant, and as such 
he is duly commissioned by the Governor, for the term of three years. 
In February, 1843, nearly one year before the time of the expiration 
of the defendant’s commission, the Legislature see fit to abolish 
the Court and to vest its jurisdiction in the Judges of their civil tri- 
bunal. But while they repeal the Court, they are unwilling to deprive 
the defendant of an official appointment conferred on him by the 
people. To accomplish this result they declare, that he shall ex- 
ercise the same duties, and receive the same emoluments, for the 
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same time, under the new tribunal, which he was elected to exercise 
and receive under the abolished tribunal. Is such an enactment based 
as it ison natural jastice, on usurpation, on the rights of the peuple to 
elect the “Clerks of Courts! Surely not. So far from taking 
from the people any right, its tendency is to preserve to the officer 
elected by the people the functions and emoluments which they had 
conferred upon ‘We for a fixed period. ‘The law is the exercise of a 
power to conserve, not to destroy; to carry out the popular will, not 
to thwart it. As diflicult is it to perceive how the relator is aggrieved 
by it. It deprives him of nothing either of authority or emolument, 
which his fellow citizens thought proper to bestow on him in October 
last. He has every thing in as ample and perfect a manner now as 
when he asked and received his otlice then. Nay, more than this, 
the very law of the operation of which he complains, greatly in- 
creases his emoluments after October next, by consolidating in his 
oflice the two distinet offices of Clerk ef the Quarter Sessions and 
Clerk of the General Sessions. An increase of emolument though 
in this instance worthily bestowed, certainly not in his contempla- 
tion nor in that of = cele sctors when he was chosen to the one office. 
If any suiler at all under the operation of this law, it is the people, 
who might with some ape iusibility say, that if the Legislature saw fit 
to abolish the oilice, they the people had given to one citizen, they 
ought not for any period have conferred it on another officer, but 
should have ealled upon the people to elect a new officer. 

We approach therefore the question of the constitutionality of this 
law unembarrassed by any apparent infraction of the vested interests 
of the party asserting its nullity, whose claim to our judgment, rests 
on dry legal rights; operating to take from the defendant what in 
simple inartificial justice properly belongs to him. 

The effect of the act of the 3d of February, 1843, was to abolish 
an existing tribunal possessing almost exclusive criminal jurisdiction ; 
and to impose its jurisdiction and powers on another tribunal (the 
Court of Quarter Sessions) then o:ganized for. and executing fune- 
tions of essentially a civil character. To enable the latter Court to 
perform its new duties, a Clerk became an indispensable executive 
instrument. If the Clerk of the old civic tribunal becomes by virtue 
of his office, Clerk of the new Court, then indeed is the law which 
assigns another officer to this duty a mere nullity; but if the Le- 
gislature had the authority either to authorize the election of a new 
officer by the people to execute these duties, or if they had the right to 
charge them on the Clerk of any existing Court so elected, the ex- 
ception to the law fails. It 1s in vain to look to the letter of the 
Constitution for such a contingent franchise possessed by any existing 
officer. It is not to be found there in terms, and if it exists at all it 
must arise from some necessary and inevitable implication. For 
nothing short of this will justify the extension of the plain letter of a 
fundamental law, whose inviolability is best if not only preserved by 
strict construction. Most of the disturbing influences which now 
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agitate our country, arise from entering into the boundless and agi- 
tated sea of construction, rather than following the broad landmarks 
and plain headlands laid down in the ni tional chart. That no such 
implication exists in the case of the relator or of any other elective 
officer, seems too plain for argument. Suppose the Legislature 
should see fit to organize in this County a Court of Chancery with 
all the progress, proceedings, and paraphanalia of such a plenary 
tribunal, and constitute the Judges of the Common Pleas or of the 
District Court Chancellors ex oflicio. Would they not have the right 
to make a new Clerk of the Court by whatever name he might be 
called elective by the peo; le? W ould the Prothonotaries of either 
of these Courts have an ex officio and exclusive right to these offices 
under the Constitution. It is for the advocate of such a doctrine, if 
any there be, to bring to light the dark corner of the Constitution 
which so operates. Again, suppose the proposition to have beeu 
earr.ed out, which we know was made, to impose the criminal juris 
diction of the C ity and County of Philadel; hia, on the Judges of the 
District Court and Court of Common Pleas jointly, who then would 
have been their ex ollicio Clerk ! ‘This would indeed have presented 
a puzzling question at the outset of the proposed tribunal, had the 
doctrine of implication prevailed The Judges, however, would 
most likely have solved the riddle, by decliring neither to be 
officers of the new jurisdiction, and by requiring the Legisiature to 
complete the law before attempting to carry it into effect. 

If. as we suppose, no sort of doubt could exist as to right of the 
Legislature in either of these cases to provide for the election by the 
people at the next General Election, after the passage of the law, 
what is to prevent then from vesting the execution of such new 
duties in an existing officer so elected! They possess such power 
by the express words of the Constitution. “ The Leglslature shall 
provide by law the nunber of persons in each County who shall hold 
said offices, and how many, and which shall be held by one person,’ 
is the language of the instrument. The vital principle which the 
Constitution had in view to assert, was the election of County officers 
by the people at fixed times and for fixed periods, the details by 
which this principle was to be carried out being left to the Legisla- 
ture. It is admitted that no assignment or disposition of a County 
office inconsistent with this principle could be made by the Legisla- 
ture. The duties of a County office must, when created be given to 
a new officer to be elected by the people, or assigned to an old one 
who has passed that ordeal and who acts under that responsibility. 
In many of the small Counties of the State, all the County offices are 
held by one individual: in others they are divided among two or 
more persons. ‘This is done under Legislative authority exercised 
by the Constitution. The express grant of authority to unite all the 
County officers in one individual, embraces the right to assign duties 
arising under new laws either to a new officer or to an existing one 
elected by the people. ‘This is one of the natural and necessary im- 








328 FLICK V. KLINE. 


plications, which are admissible in the costruction of the Constitution, 
on the strictest practical principles. Now what is the case before 
us. A Court is in exisience having a Clerk duly elected. The Le- 
gislature see fit to abelish the Court, but retain the Clerk in existence 
during his otlicial term for which he has been chosen, and assign 
him fo that pertod and no longer, the right to execute his old duties 
in the new tribunal to which the jurisdiction of his original Court has 
been transferred. In our opinion they have the same right to do this, 
that they would have to empower any other of the County officers 
elected by the people to act as clerk of the new tribunal, by con- 
solidating the new with his old duties. 

There is nothing novel in this either under the old or new Con- 
stitution. Thus by the 12th section of the act of the 19th of March, 
1838, creating the Court of Criminal Sessions, in which was vested 
the entire jurisdiction over crimes and misdemeanors formerly triable 
in the Mayor’s Court of the City and Court of Quarter Sessions of 
the County of Phladelphia, the Clerk of the Quarter Sessions of the 
County of Philadelphia was declared to be ex officio Clerk of the said 
Cou 1. Now if the presentact is unconstitution: il, so was that, for the 
Legislature had no more right to divest the Governor of the power 
of appointment of a Clerk of Criminal Sessions under the old Con- 
stitution, than they would have to take from the people the right to 
elect under the new. Indeed that was exactly this case for there an 
old officer of one Court was charged with executing the duties of his 
old otlice when transferred to a new tribunal. And yet the Con- 
stitutionality of this act was never called in question by the Executive 
authority, which is rarely remiss in asserting its rights. The oflicer 
so designated continued to execute the duties prescribed to him until 
an election for Clerk of the Criminal Sessions took place in October, 
1839, under the general law passed pursuant to the an ended Con- 
stitution. Again under the amended Constitution, when the “ Ge- 
neral Sessions”? was constituted, which had given to it in addition 
to the jurisdiction possessed by its predecessor the « Criminal Ses- 
sions” concurrent jurisdiction with the Court of Oyer and Terminer, 
in all matters previously within the jurisdiction of the latter Court; 
it was declared that the duties incident to the Court of General Ses- 
sions then performed by the Clerk of the Qyer and Terminer and 
General Quarter Sessions, should continue to be performed by said 
Clerk. Under this law Mr. Flick and his predecessor in virtue of 
their offices of Clerk of the Oyer and Terminer, executed the same 
duties in the General Sessions that they would have been authorized 
to do, if the business executed by them had been done in the Oyer 
and Terminer or Sessions. Here again is the case of an old officer 
charged with the execution of his old duties in a new tribunal, to 
which the jurisdiction of the Court to which he had originally been 
appointed, had been transferred. This is exactly the present case, 
only the parties are reversed. The constitutionality of this part of 
the law was never asserted, but Mr. Flick the relator, continued to 
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act under it until the repeal of the General Sessions. It was indeed 
contended that the Clerk of the General Sessions was required to be 
elected at the General Election succeeding the passage of the law 
creating the Court, and he was accordingly so elected. But whether 
the Legislature could continue the old officer in a new office beyond 
the General Election ensuing the creation of the office which was 
that case, is a different question from the question whether they 
could so continue him until the General Election ensuing, which is 
this case. The point, however, of the legal necessity for an election 
of Clerk of the General Sessions at the General Election in 1840, is 
not, however, the matter in hand, nor do we mean to express any 
opinion upon it. Upon the best consideration we have been able to 
give the subject, we see nothing in the 7th section of the act of 1843, 
which compromises the constitutional rights of the citizens of this 
County, or of any officer elected by them; but that it is a constitue 
tional and valid enactment to be respected and obeyed accordingly. 
Judgment for defendant. 





JUDGE BELL’S OPINION. 
ComMonwEattu vs. Cyrus Irwin. 
Convicted of making and publishing a libel. Motion for a new trial. 


A new trial will not be granted to help the negligence of the party, to cure his mistake, 
or to give him an opportunity of urging on a second trial, what he ought to have brought 
forward on the first. ; 

And it was, therefore, refused, where a defendant on his trial fora libel, omitted to 
bring to the notice of the jury, a supposed discrepancy between the proof and the allega- 
tion of the indictment. 

In criminal cases there must be some repugnancy between the reputation sought to be 
established for the defendant, and the nature of the offence charged, to make evidence of 
moral character admissible. 

A new trial will not be granted, because the Judge who tried the case, erroneously 
rejected evi lence offered by the defendant, where it is of such a character as that it ought 
not, if received, to have produced a different verdict. 

Bett, President.—The first and second reasons for a new trial 
filed in this case are, in substance, that the proof adduced by the 
Commonwealth did not support the allegations of the indictment in 
certain material particulars. To establish this position, it has been 
shewn, that the name “ Wagonseller,’? mentioned in one of the inu- 
endoes, ought to have been “ Wagonsal/,” and that in setting out 
the libellous matter, certain words contained in the defendant’s ori- 
ginal publication, as, “ of,” “in,” “and,” are omitted in the indict- 
ment, which omission, however, does not affect the sense of the libel, 
or in any degree alter its meaning. Whether these differences 
constitute such a variance between the allegata et probata, as might 
have been taken advantage of on the trial, we do not feel called on 
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to decide, because we are clearly of opinion that the objection comes 
too late. On the trial of the cause, no notice whatever was taken 
of these supposed discrepancies between the proot and the pleadings. 
The attention of the Court and jury was not in any way called to 
them by the counsel for the defendant, nor their opinions, in respect 
to them, asked. The point is now, for the first time made, and it 
presents the question whether, in an application addressed to the 
discretion of the Court, for the prevention of injustice, it can be 
permitted to a party who, on his trial, has remained totally silent as 
to one branch of his defence and taken the chance of a verdict in his 
favour, to turn round and ask that the finding of a jury, in a case in 
which they are the constitutional judges of the law and the fact, be 
set aside on a merely technical objection, upon which they have never 
been called to pass! and that, too, on the ground that they have 
found against facts. If the question were a new and open one, it 
must, necessarily, be answered in the negative, for such a course 
would be, in effect, to entrap a jury and then call on the Court to 
reward the adroitness of the defendant, or, at least, to help his negli- 
gence or mistake. It would be to use the power of granting new 
trials, not for the purpose of promoting and establishing justice, which 
is its proper office, but to impede and obstruct it. But the question 
s already decided. It has been repeatedly settled that a new trial 
will not be granted to help the negligence of a party to cure his 
mistake, or to give him an opportunity of urging in a second trial 
what he ought to have brought forward on the first. Of the numerous 
cases on this subject we will content ourselves by citing three or four. 
In Ralston v.Cummins, 2 Yeates 436," hich wasan action indebitatus 
assumpsit, the defendant moved for a new trial because the action 
ought to have been covenant. But the Court satisfied that justice 
had been done by the verdict, refused the motion, saying, “ we will 
not determine the legal question now started, and whatever our sen- 
timents may be thereon, we will not turn the plaintiff round to a new 
form of action, on a mere technical exception.” 

In Gorgerat v. M‘Curdy, 1 Yeates 253, it was insisted, that a 
judgment of non suit should be taken off, because the plaintifl’s 
counsel had been misled by an incorrect report of a judicial decision, 
and had therefore, come unprepared to prove certain facts they be- 
lieved to be essential. But it was held tat the plaintiffs were bound 
to prove their case as laid in the declaration, and that the mistake 
of the party or his counsel was not a ground for a new trial. 

In Peters et. al. v. Phoenix Insurance Company, 3S. & R. 25, the 
plaintiff, in an action on a policy of insurance on a ship, recovered 
as for a total loss. The contest before the jury was, whether the 
recovery should be fora total or only a partial loss. The defendants 
asked for a new trial for the reason inter alia, that the jury having 
charged them with a total loss ought to have allowed them the 
freight earned by the vessel after she received her death wound. 
But the Court said, “if this point had been urged at the trial, and 
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the Judge had given his opinion against the defendants, it would have 
been proper now to take it into consiJeration ; but the claim of freight 
was not made then, and therefore cannot be a reason for a new trial.” 

Soin M‘Dermott v. The U.S. Insurance Company. 38. & R. 604. 
the Judge who tried the cause at nisi prius, was of opinion and so 
charged the jury, that an award set up by the defendants barred 
the plaintiff’s action: the claim being only for a loss under a policy 
of insurance. A new trial was asked for on the ground of mis- 
direction, because, although the award might operate to bar the 
claim for a loss, yet under one count in the declaration, the plaintiff 
might have claimed a return of premium, and therefore the Judge 
went too far in saying the award barred the action. But to this the 
Court answered, “ Although the declaration was sufficient, to include 
a claim of return of premium, yet the plaintiff’s counsel opened their 
case as claiming for a Joss only; they went through their evidence, 
with that declared view; the defendants then gave their evidence, 
and the Court was appealed to for its opinion on the meaning of the 
award, and gave it without hearing one word about a premium. 
Under these cirumstances, it might lead to great inconveniences, if 
this Court should order a new trial. The Judge decided correctly in 
every point submitted to him, and it was the business of the counsel 
to bring forward every point on which they desired a decision.” 

The rule is the same in New York. There in Sherman v. Crosby, 
11 Johns. R. 70, the defendant relied on a set-off of a d2bt due to one 
of them. The plaintiff objected to the sufficiency of a receipt as 
evidence to prove the existence of this debt, but the objection was 
overruled, and the plaintiff suffered a non suit. There was no other 
point raised at the trial, but, on the motion to take off the non suit, 
the plaintiff urged that the defendants could not set off a debt due to 
one of them against their joint debt. But this objection was not 
listened to, for it was held, “It is too late for the plaintiff now to 
object to the set-off on the ground that it was setting off the separate 
debt of one of the defendants against the joint debts of both the de- 
fendants. The objection might have been good if made at the trial,” 
and the motion to set aside the non suit was denied. 

To the same effect is the case of Jackson ex. dem. Beekman v. 
Stephens, 13 Johns. R. 495. In ejectment a verdict passed for the 
plaintiff, and on a motion for a new trial, the Court said, “ The lessor 
of the plaintiff, having deduced a regular title to himself, he is en- 
titled to recover, unless the defendant is protected by his length of 
possession. On this point there might have been some reason to 
doubt, had it been made a question upon the trial. Whether there 
had been a twenty years adverse possession or not was matter proper 
for the determination of the jury; and the case furnishes pretty 
strong evidence on this point, at least up to what is called the middle 
line. But as the question does not appear to have been at all sub- 
mitted to the jury, we must presume it was abandoned on the trial, 
and the motion for a new trial must be denied.” 
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I have cited the judgment in these cases somewhat at large, be- 
cause the reasoning on which they are founded seem to us to be 
directly applicable to, as it is conclusive against the defendant’s mo- 
tion in this case, so far as it is based on the two first reasons. As is 
said in some of the cases, if injustice was the result of the verdict, 
because of his omitted matter of defence, and the defendant had 
no other redress than through the medium of a new trial, we would 
stretch a point in his favour, even at this late hour, but we must not 
open our ears to a mere technical dithculty not made for the first 
time, where the verdict is consistent with the merits. 

The third reason filed remains to be considered. After the Com- 
monwealth had concluded its evidence, the defendant called a witness 
and propounded to him the question, “ What kind of a character does 
the defendant bear as a peaceable and orderly wan ?” To this ques- 
tion the Commonwealth objected, and the Court sustained the ob- 
jection and would not permit the question to be put. It is asserted 
that in this there was error, and therefore, a new trial ought to be 
granted. 

“« As the business of trial is to ascertain the truth of the allegations 
put in issue, no evidence is admissible which does not tend to prove 
or disprove the issue joined.” <A fact therefore which from its 
nature, does not tend to enlighten the jury on the subject matter of 
inquiry, ought not to be heard. To this condition, evidence of moral 
character of the party is as subject as any other species of proof, 
and although the rule is not very distinetly laid down in our treatises 
on evidence, | take it to be that, in criminal cases in introducing 
proof of character, regard must be had to the nature of the offence 
charged against the party, and inquiry ought to be as to the reputa- 
tion of the individual for habit of life or mode of thought, feeling, or 
action, inconsistent with his alleged guilt or innocence. It is, in 
principle, admissible wherever a reasonable presumption arises from 
it, as to the fact in question; as that a person of known probity or 
humanity would not, probably commit a dishonest or outrageous 
action. Thus, upon indictments for larceny or fraud of any de- 
scription, the general character of the defendant for honesty is ad- 
missible, and where the indictment charges on the defendant any 
violence committed against the person of an individual, or against 
the public peace, evidence may be adduced by him of his general 
character for humanity and peaceable conduct. Starkie, Ex. P. iv. 
Ed. of 1830, p. 365. So in the trial of an indictment for a seditious 
libel, containing treasonable matter, evidence of general character 
for loyalty would be pertinent. But on the trial of this indictment 
charging the defendant with the covert making and publication of a 
libel against a private individual, involving no charge of violence or 
breach of the peace, I was at a Joss to perceive and still cannot 
understand, how proof that the defendant was reputed to be an orderly 
and peaceable man, could raise any, even the most remote, legitimate 
presumption on the question of his guilt or innocence. It is true that 
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Starkie says in one line, such evidence is admissible upon an indict- 
ment for a libel, and cites as his authority tor this general position,,R. 
v. Harris, 2 St. Tr. 1038. The case is not to be found in the vol. 
referred to, but is reported in 7 St. ‘I'r. 926, and was tried before 
Scroggs, C. J. in 32 Chas. 11, A.D. 1680. [t was an indictment for 

a seditious libel, reflecting on the king and his government, and was 
tried in the disorderly and somewhat tumultuous manner which 
appears to have been the fashion of the day, when the party was 
charged with a political offence of an exciting character. In the 
course of a conversation between the Recorder who prosecuted for 
the crown, the Chief Justice and the defendant’s counsel, a neighbour, 
says the report, was called by Mr. Williams to give an ac count of 
Mr. Harris—when the neighbour said, “ My Lord, I have known 
him about a twelve month, and have always looked upon him to be 
a fair conditional and quiet peaceable man; he is and has been so 
reported among his neighbours; and I have never seen any thing 
from him, but what was very quiet and peaceable.” To this the 
Recorder (Sir George Jefleries,) reinarked, * A bookseller that caused 
a factious book to be printed, or reprinted if it was printed before, 
is a factious fellow,” and the Lord Ch. J. observed, * You say right,” 
Wherefore another neighbour of Harris was called, and being asked 
if he was acquainted with him, and if he was wont to oppose or to 
scandalize the king or government! said, “ He never heard such a 
thing of him.”” The Recorder answered, “1 presume that none of 
these do stand by him in such a thing, but he being advertised of it, 
and being asked why he would offer to expose to sale such a book as 
this! he answered that “he had a thousand persons that would 
stand by him.” No further notice is taken of this evidence of cha- 
racter as being of any censequence, and finally the Chief Justice 
rated the jury for retiring from the bar before finding the defendant 
guilty. [ have been thus particular in noticing this case, to show 
that the testimony was given without objection or discussion, and 
that, in fact, no calm deliberation seem to have been had on any 
topic connected with the investigation; and I think on examination 
it will be found that, if the case can be cited as authority, for any 
rule or principle, it will establish the position I have thought to be 
the true one, namely, that there must be some repugnance between 
the reputation sought to be established and the nature of the oflence 
charged, to make evidence of moral character admissible. 

But admitting the testimony ought to have been received, we do 
not think such an error w.:s committed in its rejection as, under the 
circumstances of the case, entitles the defendant to have a new trial 
for this reason. 

In a case of one Burr. 54, it is said by Lord Mansfield, that a new 
trial ought not to be granted to gratify litigious passions upon every 
point of swmmum jus. Upon this principle it has been held, that in 
cases where the damages are trifling, a new trial will not be granted, 
merely to give the party objecting, an opportunity to recover a 
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verdict for nominal damages or a judgment for costs, though there 
may have been a misdirection by the Judge, or an improper rejection 
of evidence which influenced the first verdict. Hyatt v. Wood, 3 
Johns. R. 239, and the cases there cited; Fleming v. Silbert, ed. 528. 
And in another case, Edmunson v. Mitchell, 2 Term. R. 4, the Court 
decided that they would not grant a new trial on a technical ob- 
jection in point of law, to the direction of the Judge, when they saw 
justice had been done though the misdirection in that instance clearly 
swayed the jury, and the damages given were large. In this case the 
almost trite observation is made, that an application for a new trial 
is an application to the discretion of the Court, who ought to exercise 
it in such a manner as will best answer the ends of justice. When 
a motion for a new trial is grounded on a misdirection, the first 
inquiry is, whether it was in a material point and affected the merits 
of the case. The Court always makes this inquiry. Edwards v. 
Evans, 3 East. 451; Score v. Prentiss, 8 East. 348; Dall v. Lyn, 
10 Johns. R. 651; Dyperton v. Columbia Ins. Co. 2 Caines’ R. 90; 
Estnech v. Calland, 5 Term. R. 425. And as is said in Fleming v. 
Gilbert, ee are bound, in the exercise of a sound discretion, to do 
so, otherwise there would be no end to new trials and the remedy 
would be worse than the disease. The same rule obtains where 
incompetent evidence has been received. Neilson v. Columbia In- 
surance Co. 1 Johns. R304. And in the case of testimony dis- 
covered subsequently to the trial, the inquiry always is, would it 
probably produce a different verdict if a new trial were granted ? 
Moore v. Philadelphia Bank, 5S. & R. 42. That the same inquiry 
is to be made in the case of rejected evidence, is shown by the in- 
terrogative affirmation of Lord Eldon, in the warden of Paul v. 
Morris, 19 Ves. 169. “Is the Court necessarily to grant a new trial 
if material evidence was rejected ! or is it not at liberty, supposing 
it material, fo consider in what degree it is so; and whether the ma- 
teriality is such that, because it was rejected, a new trial must be 
granted, even if the conscience of the Court is satisfied that the con- 
clusion is right! He adds, “The question which I think the Court 
ought to ask itself is, whether the jury would miscarry in making a 
different conclusion upon the rejected evidence.” In the case of 
Potter v. Lansing, 1 Johns. R. 222-3, where certain evidence offered 
had been rejected, the Supreme Court of New York treat the two 

cases as coming within the same principle. On a motion for a new 
trial they say, “ In granting new trials, upon the subsequent discovery 
of testimony, or for the rejection. of testimony, we ought to consider 
whether it would or ought, to vary the issue of the cause 5 if it would 
not, the Court will not send the cause again to a jury.” And this 
is in entire accordance with the doctrine settled by our own Supreme 
Court, in Allen v. Rostrain, 11 S. & R. 873; and see also Sargeant 
v. Ford, 2 Watts. & Ser. 122, and other cases, that one shall not 
assign that for error from which he has received no injury. It may 
be said that these are all civil cases, and therefore not applicable in 





COMMONWEALTH V. IRWIN. 335 


the case at bar. But I can perceive no reason why a principle, 
which recommends itself for its reasonableness, should not be equally 
operative in a criminal as in a civil proceeding; and that it is so is 
shown by the well considered case of Commonwealth v. Green, 17 
Mass. R. 515, in the Supreme Court of Massachusetts, where the 
prisoner had been convicted of a capital felony. There, in delivering 
the judgment of the Court on a motion for a new trial, because of 
after discovered evidence, Chief Justice Parsons says, “ It has come 
to a question of discretion with the Court, whether a new trial shall 
be allowed, because the evidence now obtained might affect the cre- 
dibility of this witness, (a witness examined by the Commonwealth,) 
and by possibility, might have occasioned doubts in the minds of the 
jurors suilicient to have produced an acquittal. Certainly cases may 
arise, when the exercise of this power in the Court, would be salu- 
tary and wise; but every case of discretion must depend on its cir- 
cumstances, and be judged with due regard to the rights of the 
public as well as the interests of the prisoner, in cases which affect 
life, duty as well as inclination would insure the most favourable 
consideration of all the circumstances, which might have a tendency 
to protect innocence from punishment and even to extend to the 
guilty all the legal advantages of trial. But when there has been a 
trial, which the Court are satisfid was fair and impartial, and in 
which all the legal rights of the party accused were observed, and a 
new trial is sought for, the Court are bound to look into the evidence 
upon which the verdict was founded, in order that they may ascer- 
tain whether the cause suggested in support of the motion, is such as 
would or ought to produce a different result in the mind of another 
intelligent jury.” It is true that in this case the evidence was not 
offered at the trial, but we have already seen that in respect to this 
question, there is no difference between cases of after discovered 
proof and rejected proof. It is not overlooked, that in Wilson v. 
Rostall, 4 Term. R. 753, Lord Kenyon, said, “ There is not a single 
instance where a new trial has been refused where the verdict has 
proceeded on the mistake of the Judge,” and in Calcroft v. Gibbs, 5 
Term. R. 20, that “ where there is any ground of objection to the 
law delivered by the Judge, on which the verdict has proceeded, if 
such objection be well founded” a new trial ought to be granted ; 
nor is this doctrine denied. The rule that a new trial, will be granted 
where the mistake of the Judge has or may have produced the verdict, 
is entirely consistent with that other which refuses to send the cause 
again to a jury, where the error committed could not have aflected 
the verdict. 

The question then is, admitting the rejected evidence to have been 
admissible, would or ought it to have varied the issue of this cause ? 
Would its probable effect, on the minds of the jury have been to 
produce a verdict of acquittal? It is impossible to consider the 
nature of the case, and the evidence adduced to support the accusa- 
tion, and entertain such a supposition. We are not to presume that 
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the jury would have acted from caprice or been willing to lay hold 
of any thing so immaterial to establish innocence, after uncontro- 
verted proof of the defendant's agency in writing and publishing an 
anonymous letter, admitted to be libellous, under the hypocritical 
guise of friendship. ‘To sappose this would be to entertain an un- 
worthy opinion of the jury. The case is therefore to be classed 
with those, where, if there was an error committed, it not being such 
as worked the defendant any injury, he is not entitled to have a 
second trial. 
The motion for a new trial is denied. 


NOTICES OF AUDITORS’ MEETINGS. 





Account of Executors of Clements S. Miller, deceased— 
Tuesday, 30th and Wednesday, 31st May, at half past 3 
P.M. Evans’, Georze street. 

Account of H. Chester, Trustee under the will of W. P. 
Farrand—June 6th, 1543, at half past 3 P. M. 47, South 
Filth street. 

The Auditor appointed by the Orphans’ Court to audit, 
settle, and adjust the account of W J. Stroup, Executor 
of the estate of Martha Williams, deceased, will attend for 
the purpose of his appointment, at his office south east 
corner of Walnut and Sixth streets, on Tuesday May 30th, 
1843, at 4 o'clock P. M. J. G. Cuarkson, Auditor. 
Estate of Parke & Tiers —The Auditor on the accounts 

of the Assignees of this Estate, will attend at bis office, No. 

51, South Fifth st. on Tuesday, June 6th, at 4 0’clock, P. M. 


Estate of Charles B. Parke-—The Auditor on the ac- 
counts of the Assignees of this Estate, will attend at his 
office, No. 51, South Fifth street, on Wednesday, June 7th, 
at 4 o'clock, P. M. 

West Hodgson & Co. Assignees’ accounts—final meeting 
Monday, May 29, at 11 A. M. at No. 47, South Fifth street. 

J. P. Hornor & Son, Assignees’ accounts—Tuesday, May 
30, at 11 A. M. at No. 47, South Fifth street. 


JIMUES I. CASTLE, 
Commissioner for the State of Pennsylvania, to take the 
acknowledgment and proofs of Deeds and other instruments 
under seal, to be used and recorded in the State of New 


York, and to administer oaths and affirmations. 
Office 48 South Fourth street, Philadelphia. 
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Acts of Assembly, 
PASSED AT THE SESSION OF 1843. 
An act to convey certain Real Estate, and for other purposes. 


Sect. 8. That in cases where the wife is lunatic or non compos 
mentis, the ( Courts of Common Pleas of this Com::onwealth are ine 
vested with authority to receive a petition or libel for a divorce, 
which may be exhibited by any relative or next friend of the wife ; 
and the allidavit required by ‘he act concerning divorces may be 
inide in the manner required by the act by such relative or next 
friend; and all the provisions of the several acts relating tu divorces 
shall apply to all applications made under the directions of this 
section: Provided, That the fact of the lunacy of the wife and such 
circumstances as may be suflicient to satisfy the mind of the Court 
as to the truth of the allegation, shall be set ‘forth in the petition ; ; and 
upon the hearing of the c ‘ase before the Court or upon an issue to be 
tried by the jury, the question of lunacy with every other matter of 
fact that is aflirmed by one party and ‘denied by the other, shall be 
heard and investigated in the manner prescribed by the provisions of 
the several acts concerning divorces. 

Secr 9. That in all eases where the Sheriff’s sales of any debtors 
real estate have been or shall be made in several Counties and one 
or more liens shall be claimed to exist against the real estate so situ- 
ate and sold in several Ccunties, the Court of Common Pleas of the 
County in which the first sale was or shall be made, or in case a 
speci: il Court shall be nee essary, then the President Judge of any 
district adjoining rthe same shall have jurisdiction to decree distri- 
bution of the whole of ihe funds so raised by the said sales: Pro- 
vided, That in case of a spec ial Court as aforesaid, the said Judge 
holding the same, before making the final decree of distribution, shall 
try all the necessary issues in fact in the proper County where the 
said issues may be formed. 

Secr. 10. That all legacies given and lands devised to any person 
or persons, and any interest which any person or persons may have 
in real or personal estate of any decedent, by will or otherwise, which 
are subject to Foreign Attachment by the act of the 27th of July, 
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I8t2, entiled * An act to enable the creditors to attach legacies and 
property in the hands of executors and administrators, and for other 
purposes,” shall be subject to be attached and levied upon in satis- 
faction of any judgment in the same manner as debts due are made 
subject to execution by the 22d section of the act of 16th June, 1836, 
entitled * An act relating to executions :” Provided, That the plain- 
till in said judgment shall tender to the garnishee or garnishees, if 
he or they be executors or administrators, a bond with sufficient se- 
curity, as is provided by the second section of said act of 27th of 
July, 1842; and the same rights in all respects which the debtor 
may have, and no greater in any respect whatever are hereby placed 
within the power of the attaching creditor. 
Approved, February 13, 1543. 


An Act relative to the County of Philadelphia. 


Secr. 1. Be it enacted, &c. That it shall be the duty of the Sheriff 
of the County of Philadelphia, on the first Monday of every month, 
to exhibit to the County ‘Treasurer, an account of all sums of money 
which he or his deputies may have received during the month, for or 
on account of the County, and pay over the same without deduction or 
abatement to the said Treasurer. The said account to be verified 
by the oath or allirmation of the said Sheriff and his deputy. 

Seer. 2. That if any deputy Sheriff, Bailiff, Jailor, or other officer 
employed by the high Sheriff of the County of Philadelphia, shall 
take, demand or receive any fee or charge, other or greater than 
that which is now allowed by law, it shall be the duty of the Court 
of Common Pleas of said County, on complaint being made, to grant 
a rule on the said Sheriff, returnable within ten days, to show cause 
why said deputy, Bailiff, Jailor or other officer should not be forthwith 
dismissed from office; and if on return of the said rule, due notice 
be given to all parties interested, there be a default to appear and 
show cause, and the fact be shown to the satisfaction of the said 
Court, it shall be the duty of the said Court to make the same absolute 
and to enforce obedience thereto by attachment: Provided, That 
nothing herein contained shall be construed to repeal any existing 
remedies or penalties for taking illegal fees: And provided, That it 
shall not be lawful for the Sheriff during his term of service to re- 
appoint any oflicer so as aforesaid dismissed. 


Sect. 5. That from and after the passage of this act the Court of 
Quarter Sessions of the County of Philadelphia shall have concurrent 
jurisdiction with the Court of Oyer and Terminer of said County in 
the trial of all causes and misdemeanors triable in the said Court of 
Oyer and Terminer. 

Sect. 6. That in any suit hereafter to be brought against any in- 
corporated bank, when the said bank has a branch or office of dis- 
count and deposit i in any one or more of the Counties of this State, 
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the summons may be served on the President, Cashier, Treasurer, 
Secretary or Clerk of the said branch or office of discount and de- 
posit in the manner prescribed in and by the act to which this is a 
supplement; and the service thereof shall be held as good and valid 
in law asif served on the President or any other officer of the parent 
bank. 

Sect. 7. That the first section of the act of the 16th April, 1840, 
entitled, * An act relating to Executions, and for other purposes,” 
shall not be so construed as to destroy or impair the validity of the 
lien of any judgment in the County in which the same was originally 
entered or to which the same may be transferred under the pro- 
visions of said section. 

Secr. 8. That the provisions of the 37th, 38th, 39th, 40th and 41st 
sections of the act of 14th April, 1834, shall be construed to extend 
to all cases in the Orphans’ Court, Registers’ Court, Quarter Sessions 
or Oyer and Terminer, in which the President Judge or Associate 
Judges, or either of them shall be personally interested or otherwise 
disqualified tor the performance of judicial duty, from any of the 
causes specified in said sections: Provided, That in cases affecting 
the interest of one Associate Judge only, it shall be discretionary 
with the President Judge of the Court where the cause is depending, 
to direct a special Court under the provisions of said sections, if he 
shall deem it essential to a proper administration of justice. 

Approved, April, 4, 1843. 


An Act to abolish the Court of General Sessions of the City and County of Philadelphia, 
and for other purposes, 

Sect. 1. Be it enacted, &c. That from and after the first Monday 
of March next, the act of the 25th day of February, 1840, entitled 
“An act to establish a Court for the trial of crimes and mis- 
deameanors committed in the City and County of Philadelphia,” is 
hereby repealed; and from and after the said first Monday in March, 
the Court of General Sessions for the City and County of Philadelphia 
shall cease ; and the Commissions of the several Judges of said Court 
shall then expire and be of no effect: and all the powers, jurisdiction, 
and authority, given said Court by said act, shall be vested in the 
Court of Oyer and Terminer, General Jail Delivery, and Court of 
Quarter Sessions of the Peace, in and for the City and County of 
Philadelphia. 

Sect. 2. And the Governor shall nominate, by and with the ad- 
vice and consent of the Senate, appoint one additional Associate 
Judge of the Court of Common Pleas, in and for the City and County 
of Philadelphia, who shall be learned in the law, to serve for the 
term of ten years, if he shall so long behave himself well, and to 
have all the power, authority and jurisdiction, of any of the Associate 
Judges of said County; and said Judge, and all other Judges of said 
Court, shall receive the same salary and compensation, ds that 
provided for the Judges of the Court of Common Pleas, for the 
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County of Philadelphia, by the act, entitled “ An act to incorporate 
the Easton Iron Company,” passed 16th of July, 1889, belore its 
repeal. 

Sect. 3. And the Court of Oyer and Terminer, and General Jail 
Delivery, and Quarter Sessions of the Peace, for the City and County 
of Philadelphia, shall hold six terms or sessions in the course of each 
year, which said terms or sessions shall commence on the first Mon- 
days of March, May, July, September, November and January, re- 
spectively, and continue as long as the business may require. 

Sect. 4. Any one of the Judges of said Court shall have full power 
and authority to hold said Court for trial of all indictments, except 
in cases of homicide, when there shall be two of the said Judges, 
and also for the passing of sentences, and for the adjudication of cases 
of breaches of the peace, master and apprentice, for the punishment 
of all contempts, and to make such orders or decrees, and to render 
all such judgments as he shall consider legal and equitable in such 
cases as he has jurisdiction, and if the business of the Court shall 
at any time require it, each of the Judges may hold separate sessions 
at the same time, for the trial of criminal cases over which the Court 
has jurisdiction, under the Constitution and laws of this Common- 
wealth. 

Sect. 5. The Court shall at least ten days before the term, or at 
the commencement of the year, decide which of the Judges shall 
hold the Courts of Oyer and Terminer, and General Jail Delivery, 
and «Juarter Sessions of the Peace, for the trial of indictments and 
other cases, of which one Judge has jurisdiction, by this act ; and in 
all cases which, by the same, two Judges are required to try a case, 
the Judge holding the Court shall select one of the others, to hold 
the Court with him, and also when he is unable to attend the business, 
and it is necessary that another Judge try criminal cases at the 
same time, and in case of the inability of the Judge assigned to hold 
the term, either of the other Judges shall have full power to supply 
his place, without any previous order; and the said Judge, who it 
has been decided shall hold the Court, shall preside during the ses- 
sion: and in all cases where the Judge, who tries the case, has 
suffered to be entered a rule to show cause why a new trial should 
not be granted, or the judgment arrested, the same shall, at the 
request of either party, be heard before the Judges of the Court. 

Sect. 6. The jurisdiction extended to the Court by this act, shall 
not give it authority to appoint any high Constable for the City and 
County of Philadelphia, but it is authorized to appoint tip-staves or 
Constables, who shall have power to execute its process. 

Secr 7. Such part of the duties incident to the Court, repealed by 
this act, as is now performed by the Clerk of the Court of General 
Sessions, for the City and County of Philadelphia, shall continue to 
be performed by the said Clerk, until the expiration of the term for 
which he was elected, and he shall be entitled to, and receive all the 
fees and emoluments appertaining to the performance of the said 
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duties; and from and after the expiration of the term of office, for 
which the said Clerk was elected in October, 1840, the entire duties 
of the Clerk of the Court of General Sessions shall be performed by 
the Clerk of the Court of Quarter Sessions and Oyer and Terminer, 
for the City and County of Philadelphia. 

Sect. 8. Two of the Judges of the said Court of Common Pleas 
shall have power to hold an Orphans’ Court, or any other Court, 
created by any former law, in the same manner as though an ad- 
ditional Judge had not been appointed by this act; but each of said 
four Judges shall have equal jurisdiction, in criminal or civil Courts. 

Sect 9. All cases pending before the Court of General Sessions, 
and not finally decided on the first Monday of March next, shall be 
decided and determined by the Court of Oyer and Terminer, and 
General Jail Delivery, and Quarter Sessions of the Peace, and all 
process returnable to said Court or recognizances, shall be returned 
to the Court of Oyer and Terminer, and General Jail Delivery, and 
Quarter Sessions of the Peace, in the same manner, as if the same 
had been made returnable to the last named Court. 

Seer. 10. The County Commissioners of the County of Philadel- 
phia, shall furnish convenient rooms and places for the holding of 
said Court, under the direction of the said Judge, of said Court, and 
such as they shall consider necessary for its accommodation. 

Approved, April 3, 1843. 


A supplement to an act entitied ‘‘ An act to authorize the appointment of Commissioners 
to take the acknowledgment of Deeds and instruments of writing under seal. 

Secr. 1. Be it enacted, &c. That the provisions of the several 
sections of the act entitled “ An act to authorize the appointment of 
Commissioners to take the acknowledgment of Deeds and instru- 
ments of writing under seal,” approved the 14th of April, 1828, be 
and they are hereby extended so as to authorize the Governor of 
this Commonwealth to appoint and commission in like manner and 
with like powers one or more Commissioners in each of the territo- 
ries of the United States. 

Approved, April 6, 1843. 





DISTRICT COURT FOR THE CITY AND COUNTY OF 
PHILADELPHIA. 


Opinion delivered May 20th, 1843. 
Pray vs. Brock, ET aL. ApministraTors of NonNATER, DEC’D. 


In this case Nonnater died intestate in Novembe1, 1836, seized of 
real estate which descended to his two sisters as his next heirs, he 
left no personal estate, but his two sisters took out Letters of Ad- 
ministration ; this suit was commenced against the administrators in 
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April 1842, and resulted in a verdict for plaintiff, who issued a fi. fa. 
under which a house and lot of which Nonnater died seized were 
levied upon and extended by the Sheriff’s Jury, who found that the 
rents, issues, and profits would pay the debt in seven years. 

The defendants obtained a rule to shew cause why the levy and 
inquisition should not be set aside. 

J. A. Phillips in support of the rule contended, Ist. That the land 
could not be levied upon in this case, the administrators alone being 
sued, that although the Administrators and heirs were the same, yet 
as plainfit? had sued them as Administrators and not as heirs, he 
gave no indication of his intention to charge the real estate or the 
defendants if made parties as heirs, could have availed themselves 
of the next point of defence. 

2d. That the plaintiff had lost his lien on the land by suffering 
more than five years to elapse between Nonnater’s death and the 
bringing of this suit, that this was a godd and sufficient defence by 
the heirs, that the Court had a right to interfere and set aside the 
levy, and ought to do so under existing circumstances. 

Cases cited, Kerper v. Hock, 1 Watts. p. 1; Penn v. Hamilton, 
2 do. p. 53; Quigley v. Beatty, 4 do. 13; Hemphill v. Carpenter, 6 
do. 22; Commonwealth v. Pool, ib. 32; Greenough v. Patten, 7 do. 
336; Seitzinger v. Fisher, 1 W. & S. 293; and sections 24, 34, 35, 
of the act of 1834, about executiors, Kc. 

H. Hubbell, contra.—The Court should not interfere, but leave the 
parties to their future remedies, the Heirs and Admistrators being the 
same persons, are sufficiently brought in, no account has ever been 
filed by the Administrators, and it does not lie in their mouths under 
existing circumstances to contest the levy. If the Court is at all at 
liberty to interfere, it can only be by staying the present execution 
and ordering the Administrators to apply to the Orphans’ Court to 
sell the real estate for the payment of this debt. 

Cases cited, Burch v. Lantz, 2 Rawle 392; Stephens v. Brown, 2 
Miles 244. 

Per Curtam.—The general rule of this Court certainly is, that on 
application to set aside proceedings we will not determine questions 
of title. This rule is based on the fact that in ordinary cases the 

ossession of real property is not necessarily changed, a purchaser 
em obliged to bring an ejectment where the title he has acquired 
is denied to be a valid one. 

Where, however, the process of the Court is used to produce a 
summary transfer of the possession, as in the case of an extent, the 
reason of the rule fails and the rule itself must therefore fail. Pre 
on a judgment against the ancestor in a suit brought more than five 
years after his death, the heirs are about to be turned out of pos- 
session of property where there is no lien for the debt; the inquisition 
extending the property in such a case is clearly erroneous; where 
the fact of the time of the death of the ancestor is disputed an issue 
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may be directed, where that fact is conceded as it is here, the Court 
should interfere. 

As to the argument that the Administrators have omitted to settle 
the estate, it has no bearing on the point; they might on proper 
process have been required to make the settlement. Rule absolute. 





The following Report of a very interesting case has been obtained 
from the United States Gazette. 


CASE OF COMMANDER MACKENZIE, 


Before the Hon. Edward King, President of the First Judicial District 
of Pennsylvania. 


Sarurpay, May 20, 1843. 


An application was made to the Hon. Edw. King, to coerce 
certain witnesses to answer under Letters Rogatory, trom the Su- 
preme Court of New York, requesting the Court of Common Pleas 
of Philadelphia County, to cause certain witnesses to come before 
them, to answer certain interrogatories attached to the said Letters 
Rogatory, having for their object the ascertainment from the witnesses, 
Captain Gwynn, and Commodore Reed (who are two of the members 
of the late Court Martial) the number of the votes given for and 
against Capt. A. S. Mackenzie, on each of the charges and specifica- 
tions preferred against him. The witnesses appeared and filed a 
written protest against testifying, insisting :— 

lst. That there was no adequate evidence that the sentence of the 
Court Martial had been approved by the President of the United 
States, without which their oaths bound them not to testify. 

2d. That if there was adequate evidence, the Judge ought not to 
exercise his discretionary power to compel them to testify in a matter 
(1) which might operate hereafter injurious to the service as a pre- 
cedent; (2) because it does not appear that the testimony sought 
from them was re/enant to the cause pending in New York ; and (3) 
because, under all the circumstances, it might be doubtful whether 
the Supreme Court of New York themselves would compel the wit- 
nesses to testify; and in the argument, although not stated in the 
protest, it was insisted that the suit was merely brought with a view 
to obtain the testimony. 

3d. That the Letters Rogatory themselves were according to the 
Statute Laws and Practice of New York, irregular. 

And 4th, that if all these reasons failed, yet in as much as this was 
an application to the discretion of the Judge, these reasons would, if 
insufficient, separately, be sufficient, taken together, to induce the 
Judge to refuse to exercise the discretion asked for. 
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In delivering his oral opinion, his Honour Judge Kine somewhat 
inverted the order of these reasons, and commenced by observing 
upon the 4th objection, that although it was true the application to 
hin was made to the sound discretion of the Court, yet like all other 
judicial Ciscretion, it was not to be exercised arbitrarily. It was a 
courtesy proper to be extended by all judicial tribunals one to the 
other, to aid in the administration of justice, and peculiarly to be 
regarded when made by the tribunals of sister States. The several 
States could not be regarded towards each other in this particular 
as foreign States—that the proper view was to regard the American 
people as one great whole, and to extend to the citizens of each State, 
as far as practicable, all the advantages which could be given to our 
own citizens under our own laws. ‘That such a course was, of all 
others, best calculated to maintain harmony between the several 
States, as well as between the citizens composing their communities; 
to contribute to the perpetuity of the Union, and through that great 
means to promote the work of civil liberty, which our Union was 
instituted to effect. After further remarks in the same spirit, he 
concluded by observing that he felt himself bound to comply with 
the request of the Supreme Court of New York to its fullest extent, 
where such request was properly laid before him. 

As to the first objection, he remarked that it was a question of 
evidence, upon which he could entertain no doubt, from the proofs 
now before him. The proofs consisted, in part, of a letter from the 
Secretary of the Navy to Captain Mackenzie, informing him that 
the sentence of the Court Martial in his case had been affirmed by 
the President, releasing him from arrest, and directing him to con- 
sider himself as awaiting orders.—That although the official com- 
munication in the “ Madisonian” appeared informal, yet, taken in 
connection with this letter, left no doubt in his mind upon the point ; 
that, therefore, on this ground, the officers composing the Court 
were not protected by their oaths from disclosing the doings of the 
Court when legally required. 

As to the second exception, the Judge remarked that however un- 
willing he would be to disregard the feelings of the officers now 
called to testify, or to establish a precedent oer might, in any way, 
weaken the naval arm of the Government, yet that he saw in all this 
no legal bar to the adduction of evidence ~ which a citizen is en- 
titled under the laws. That in the administration of justice it per- 
petually happens that individuals are compelled to testify as to matters 
which operate against their feelings, yet such a reason never avails 
against the rule ‘which makes persons liable to testify in Courts of 
Justice ; ; and all good citizens must yield their private feelings to the 
good of the community, as, in fact, a part of the price which is paid 
for civil liberty. And that however reluctant he ever would be, and 
now is, to compel gentlemen, situate as these witnesses conceive 
themselves to be, to testify, yet he could not regard the rules of law 
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as of any value if he were to hesitate to assert them in a case like the 
present. 

As to the relevancy of the testimony, the Judge remarked that it was 
a matter exclusively for the decision of the New York tribunal. That he 
was bound to presume that the questions propounded were considered 
by that Court as relevant; that were he to undertake to eae his 
discretion by adjudging upon the relevancy or irrelevaney of questions 
attached to the Letters Rogatory, it would make the benefit proposed 
to be derived from such Letters, in many cases, totally illusory. 
That it was his intention and practice in doing this, or any other 
judicial act, to do it substantially and effe ctually ; and this object 
would be best accomplished by leaving to the New York tribunal 
the solution of the point, whether the “questions which they desired 
him to cause the witness to respond to, were relevant or not. That 
if, as has been said, this was an action brought by Captain Mackenzie 
for a scandalous libel agaiust him, representing that he had escaped 

capital punishment by the vote of a minority, and that minority was 
produced by the tenderness, or pity, of a single individual, it was of 
the utmost importance to him to prove what was the true number of 
votes given upon each charge. Upon this view of the subject the 
questions were not only relevant, but indispensable to the proper in- 
vestigation of the cause. ‘The Judge, however, imagined that there 
might be a case in which the testimony would be so manifestly in- 
applic able to the cause of action, as to induce him to refuse to coerce 
a witness to testify, but that it must be a gross case, indeed, that 
would justify him in taking such an attitude towards the Courts of a 
sister State in the exercise of an act of comity. 

As to the doubt whether the Supreme Court of New York, would 
compel the witnesses to testify, it was a doubt to be resolved by that 
tribunal itself, and one which he had no sort of right to decide for 
them. As to the idea that this was a mere fishing suit, and not 
brought for the object which it purports, and merely intended to pry 
into the doings of the Court Martial, the Judge observed that if it 
could have been proved to his satisfaction that such was the true 
character of the proceeding, he would at once refuse to act in the 
case; for no one has the right to use the process of the law for any 
such purpose, and he would not permit himself to be used as an in- 
strument in the hands of any man, or set of men, to accomplish 
such a result: and he was quite satisfied that neither the Supreme 
Court of New York, nor any tribunal in the United States, would for 
a moment permit such an abuse of their authority. But nothing in 
the case showed that this suit was any other than a bona fide suit ; 
and his impression was that such was its true character. 

The sole remaining question, and the only one on which he felt 
any difficulty, was, w shether the Letters Rogatory were issued ac- 
cording to the laws and practice of the Courts of New York. The 
result of his own investigations led him to entertain some doubts 
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upon that subject; and while he admitted that he ought, in general, 
to regard Letters Rogatory, under the seal of a Court, as plenary 
evidence of their regularity, yet still he had come to the conclusion 
to defer the final decision of this matter, to give the witnesses an 
opportunity to present the question to the consideration of the Su- 
preme Court of New York. That if it was true, as alleged, that 
these letters had been issued contrary to law, undoubtedly the 
Supreme Court of New York would entertain a motion on behalf of 
these witnesses, or of any other persons compromised by the issuing 
of the letters, to quash the proceeding. Any Court would do so in 
vindication of its own dignity; nothing being more repulsive to a 
Court of Justice, nor a grosser outrage upon it, than the unauthorized 
use of its process. ‘That such, undoubtedly, would be his action, in 
a case similarly issuing from his own Court. He concluded by 
declaring that if the Supreme Court declined interfering, thereby 
recognizing the regularity of the Letters Rogatory, all his doubts 
would be removed upon that subject ; and the witnesses must come 
prepared, on next Saturday, to answer the interrogatories attached 
to the Letters Rogatory. 

After the conclusion of the opinion, the counsel requested his 
Honour Judge King to reduce it to writing, to which he replied that 
he would comply with the request, if the pressure of his public en- 
gagements would enable him to find time to do so. 


MEMORANDA 


IN THE DISTRICT COURT FOR THE CITY AND COUNTY OF PHILADELPHIA. 


May 27th, 1843. 


FLowers , 
ae Rule to show cause why judgment should not be entered 
. on for want of sufficient affidavit of defence. 


Action against guarantor upon covenant to pay in case of default 
of obligor. 

The affidavit stated that no suit had been brought against the 
principal debtor. 

Thayer, for rule, insisted that the words “in case of default,” 
&c. took this case out of the decision in Johnston v. Chapman, 3 
Penns. R. 18. 

But the Court said no distinction could be made in favour of the 
case, and discharged the rule. 
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KEYSER 
US. District Court. M. 43. 742. 
Jounson et. al. 

Rule for judgment for want of an affidavit of defence. 

This was a scire facias sur mechanic’s lien, and the plaintiff had 
joined as defendant to the suit with the contractor, a married woman 
who owned the property as cestui que trust, the trustee, and the 
husband who had ordered the work to be performed. 

St. G. Campbell against the rule. 

1. The Court cannot enter judgment against a married woman, 
for want of an affidavit of defence. 

2. Nor against the trustee, for he can swear to nothing except that 
as trustee he never entered into the contract. 

E. D. Tarr in reply, urged that all that was required by act of 
Assembly had been done, and that unless that judgment were granted, 
the plaintiff would lose his remedy against this building, on the faith 
of which he had contracted. 

Per Cuntam.—lf that judgment be granted, the whole legal and 
equitable estate held by the trustee and the married woman, will be 
made liable, and may be taken in execution upon the contract of the 
husband. This cannot be permitted, and the rule must therefore be 
discharged. 





ae eae Rule for judgment for want of a sufficient affidavit of 

Witson. defence. 

Suit upon a promissory note.—Indorsee against maker. 

Defence, that the note was an accommodation note; that the de- 
fendant, the maker, was merely a surety for the indorser. That the 
defendant had gone to the plaintiff and told him to proceed against 
the indorser, and had tendered the costs of suit, which had not been 
brought. 

M‘Call, for rule. Perkins, contra. 

Tue Court.—Montgomery v. Walker, 9 S. & R. rules this case ; 
and we have decided some time since, that where an indorser went 
to the holder of a note, and requested him to proceed against the 
maker, the indorser was not discharged by a neglect to proceed 
against the maker. Rule absolute. 


ANNERS 
us Judgment asked upon a lease under seal, for amount of 
Pricer. rent in arrear. 


Defence, that the plaintiff had promised defendant verbally, that if 
he would give up the house in the middle of a quarter, the rent due 
should be released. 











348 DEINOLOGY. 

Westcott, for rule-—There was no consideration for the promise, 
and if there were, a parole release cannot be set up in discharge of 
an express covenant to pay rent, under seal. 

Stroup, J.—The consideration was good, as the plaintiff could not 
have compelled defendant to leave the premises before his quarter 
expired, and the point made as to the parole release has been ruled 
in Milliken v. Brown, 1 Rawle 391. Rule discharged. 


: 
ATHANS 
N ms Why judgment should not be set aside and a writ of 
a ao inquiry quashed. 


In this case there were three pleas to the narr filed, upon two issue 
was joined—to the third plaintiff replied, and ruled the defendant to 
rejoin—a rejoinder was made, but without date to it, and was not 
entered or filed upon the appearance docket. The plaintiff obtained 
judgment by default for want of a rejoinder, and issued a writ of 
inquiry to assess the damages. 

Per Curtam.—Admitting the defendant was in default by not 
dating his rejoinder and not having it marked filed, this judgment 
cannot be retained. The rejoinder is matter of form, which the 
plaintiff himself might have added to his replication—but were it 
matter of substance, the judgment could not be entered generally, 
and a writ of inquiry issue upon it. Here there were three issues, 
and the proper course should have been to take judgment by de- 
fault upon one, and to allow the jury who were to try the other two 
issues, to assess the damages. Judgment set aside. 
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(Continued from page 319.) 


In oratorical compositions, the proposition to be proved is fre- 
quently displayed in the first instance, and the reason which proves 
it is given in the second—We must love virtue—for virtue makes 
us happy—instead of saying virtue makes us happy, therefore, we 
must love it. 

We have a striking example of this arrangement in Tully’s ex- 
ordium of the oration for the poet Archias: 

“If, my Lords, I have any abilities, and I am sensible they are 
but small; if, by speaking often, I have acquired any merit asa 
speaker; if I have derived any knowledge from the study of the 
liberal arts, which have ever been my delight, Archias may justly 
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claim the fruit of all. For looking back upon past scenes, and 
calling to remembrance the earliest part of my life, I find it{waszhe 
who prompted me first to engage in a course of study, and directed 
me in it; if my tongue then formed and animated by him has ever 
been the means of saving any, I am certainly bound by all the ties 
of gratitue to employ it in the defence of him, who has taught me to 
assist and defend others ?” 
This ergument converted into a syllogism runs thus— 


If I am indebted to Archias for the talent I possess, he only should reap the advantage 
of it. 

Now it is to Archias alone that I owe this talent, which he has cultived from my earliest 
youth; 

He therefore has a right to reap the benefit of that talent. 


In Tully, the major is, If my tongue, &c. the minor, For loking 
back upon past scenes, &c. and the conclusion, Archias may justly 
claim the fruit of all: and you may observe that it is by this con- 
clusion that the orator begins his speech. 

Another remark I would have you make on oratorical syllogism, 
is, that much latitude is allowed to it; by sometimes adding a pro- 
position as proof to the major, and another as proof to the minor. 


We should be fond of that which makes us more perfect ; now elegant literature makes 
us more perfect; therefore we should be fond of elegant literature. 


This is a logical argument; observe how it might have dropped 
from the lips of an orator : he, i in the first place w ould have formed 
it something in this manner: 

We should be fond of that which makes us more perfect is a truth 
engraven on our hearts, and confirmed not only by common sense, 
but by self love; 

Now elegant literature makes us more perfect, it enriches the mind, 
it softens our manners, exalts our feelings, and gives a polish to our 
behaviour through life ; 

Therefore (for the above reasons) we should be fond of elegant 
literature. 

But as good taste cannot bear this confined arrangement nor this 
methodised stiffness, the orator would prefer to disguise his reasons 
under another more pleasing, and less affected form. 

Where is the man that does not cherish elegant literature? It 
enriches his mind, and softens his manners. It gives a polish and 
perfection to human nature. Self love and common sense convince 
us of its value, and of the necessity we are under of cultivating it. 

One example more will satisfy you of the elegance that can be 
thrown into a strict logical argument. Shakespeare, i in his Othello 
means to prove that reputation is more valuable than riches. A 
logician would have said, 

That is more valuable than riches, which makes the loser incom- 
parably poorer than if he had lost wealth, and is besides irreparable. 
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Now this is the case upon the loss of a good name. Therefore a 
good name is more valuable than riches. But mark the poet— 


Good name in man or woman 

Is the immediate jewel of our souls ; 

Who steals my purse, steals trash; ‘tis something, nothing, 
*T was mine, ‘tis his, and has been slave to thousands. 
But he who filches from me my good name, 

Robs me of that which not enriches him, 

And makes me poor indeed. 


A syllogism is seldom or ever employed in oratory, but to discover 
or to display a truth. For instance, let us suppose two ideas appa- 
rently unconnected, but evidently connected with the third idea: this 
last will serve to join the two first. Thus, if I know not that I must 
love justice, I ask myself what justice is—Justice is a virtue—This 
is enough for me. I very well know that I must love virtue, I like- 
wise know that justice is a virtue, I therefore know that I must love 
justice. ‘This is the drift of the celebrated principle—That when two 
things agree with a third thing, they must agree with one another. 

I cannot help mentioning in this place the celebrated syllogism of 
Sergeant Parker, used to detect the fallacy of Doctor Sac heverell’s 
answer to the second charge brought in against him by the Commons. 

« Are then passages that speak of all false brethren, and that speak 
of some particular false brethren independent ’—My Lords, these are 
so far from being independent, and so ill have they chosen out what 
to find fault with, that (if your Lordships will pardon the pedantry, 
considering I have a man of logic and disputation to deal with) the 
two propositions are the propositions of a syllogism, concluding in 
the first figure; and the inference he complains of is the conclusion 
necessarily arising from them, according to the rules of logic.”— 
The whole syllogism runs thus— 

All false brethren do in themselves weaken, undermine and betray, 
and do encourage and put it in the power of others who are professed 
enemies, to overturn and destroy the constitution and establishment : 

Persons of characters and stations are false brethren; therefore 
persons of characters and stations do, &c. 

«The Two first propositions are what I have shewn the Doctor 
plainly to lay down: the other only a necessary consequence. 
Would any one expect that the Doctor should be so forgetful in the 
rules of logic, as when he laid down the premises, to deny the con- 
clusion? or to deny the conclusion to be his doctrine, who laid down 
those premises ?” 

“Can it be thought that he laid them down without an intention 
that his hearers should make the conclusion; or could he think it 
possible they should not make it: or shall the suppressing a con- 
clusion so plainly arising, which is taken notice of in some that write 
of logic, as an elegance 1 in discourse, pass for an excuse ?” 

The second way of reasoning I mentioned is called Enthimema. 
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This is nothing but a syllogism of which one of the propositions is 
suppressed. ‘The major is generally dispensed with on these occa- 
sions, as it is almost always an indefinite proposition—and may be 
easily supplied. For this reason, it has been called a truncated syl- 
logism. Orators make very frequent use of it, by amplifying and 
presenting it ina variety of lights. It receives, in a particular manner, 
beautv and energy from interrogation. 

The first proposition of an enthimema is called antecedent, the 
second the consequent. ‘To know whether an enthimema be con- 
clusive or not, you must supply the suppressed proposition, and then 
pass judgment on it according to the common rules of syllogism. 

Cicero makes much use of this argument. His oration for the 
Manilian law teems with enthimemas. In order to persuade the Ro- 
mans that Pompey should be preferred to the important commission 
of the Asiatic war, he proves that he is a great general by the fol- 
lowing enthimema. 

Pompey, with a thorough knowledge of war, and good fortune 
constantly on his side, possesses valor, and authority ; he therefore 
is a complete general. 

Tully then proceeds to prove by so many enthimemas that the 
four above-mentioned qualifications really belong to Pompey. I 
know of no example, not even in Cicero himself, where the enthi- 
mema is more magnificently employed. It will be worth your while 
to commit to memory all that part of this inimitable speech. For 
your present satisfaction I will only give you that enthimema, in 
which the orator proves that Pompey possesses great abilities in the 
art of war. 

“Where is the man who in military fame can surpass Pompey ? 
he who from a boy and the exercises of school, passed into his 
father’s camp, and began the study of the military art, during the 
progress of a raging war, maintained by a furious enemy; who, 
before the period of childhood was elapsed, commenced soldier under 
a great general, who, in the very dawn of youth, was himself at the 
head of a mighty army; who has fought more pitched battles, than 
others have had personal disputes, carried on more wars than others 
have acquired knowledge of by reading; reduced more provinces 
than others have aspired to even in thought; whose youth was trained 
to the profession of arms, not by precepts derived from others, but 
by the highest offices of command; not by personal mistakes in war, 
but by a train of important victories; not by a series of campaigns, 
but by a succession of triumphs. In fine, what species of war can 
be named, in which the fortune of the republic has not given him an 
opportunity of exercising himself? The civil, the African, the trans- 
alpine, the servile, the naval; together with that of Spain, in which 
such a multitude of our own citizens and warlike foreigners were 
concerned. So many and different wars, against such a variety of 
foes, not only carried on, but happily terminated by this one man, 
sufficiently proclaim, that there is no part of military knowledge, in 
which he is not an accomplished master.” 
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In this admirable enthimema the consequent is placed before the 
antecedent. Thus the orator and the poet, unfettered by the tram- 
mels of logical regularity, often draw the means of pleasing con- 
viction from those very arguments, which by themselves, were 
powerless and dry. One might make a good enthimema by saying, 

Pompey from his earliest youth has studied the art of war, in the 
camp and under the eycs of his father, during one of the most dread- 
ful wars the republic ever waged ; when a stripling, he obtained the 
command of a mighty army; no general has fought more battles, 
nor reduced more provinces ; there is no species of war on land or 
sea that he has not been employed in, to the honour of the Roman 
name: no man, therefore, possesses or can possess greater abilities 
in the art of war than Pompey. 

This enthimema is persuasive; but observe with what pomp the 
Roman orator amplifies the antecedent. Every stroke gives the 
consequent which precedes, a degree of increasing energy, which 
leads at last to the fullest evidence, where the able orator pauses, 
that the audience may now in their turn have the satisfaction of 
drawing the consequence themselves. By transposing the consequent 
to its natural place, the passage flattens, and the mind cools. 

You will sometimes, but very seldom, find in Tully, a naked en- 
thimema without any amplification, as in his oration for Rabirius. 

If it was a crime to kill Saturnius, it could not but be criminal 
to take up arms against him; but if you allow the lawfulness of 
taking up arms, you must also allow that it was lawful to kill him. 

Satan in his address to the sun, might have said, 

The Almighty created me, and honoured me above my peers, 
therefore, he deserved no return of malice from me: but mark with 
what effect Milton places the consequent before the antecedent in 
this enthimema. 


Ah wherefore! he deserved no such return 
From me, whom he created what I was, 

In that bright eminence ; and with his good 
Upbraided none ; nor was his service hard! 


A little further on in the same address, you meet with an instance 
of an enthimema which, though strictly accurate, is remarkably 
beautiful. 





a grateful mind 
3y owing owes not, but still pays, at once 
Indebted and discharg’d: what burthen then ? 


Or, in other words, therefore gratitude is no burthen. 

Youcan never peruse the speeches of this divine author too much or 
too often. They are replete with solid and rich argument of every 
kind: to point them out, it would be necessary to transcribe almost 
every line. 


(To be continued.) 
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LAW JOURNAL. 


Acts of Assembly, 
PASSED AT THE SESSION OF 18438. 


An act to preserve and perfect the validity of Judgments entered upon the continuance or 
appearance dockets of the Courts. 

Sect. 1. Be it enacted, &c. That the omission or failure heretofore 
of the Prothonotaries, Clerks, or other proper officers of the Courts 
of the several Counties of this Commonwealth, to transcribe into orenter 
upon the judgment or lien dockets of their respective Courts, any judg- 
ment or judgments or other liens according to the third section of the 
act of 1827 aforesaid, which have been properly entered upon the 
appearance or continuance dockets, shall in no wise invalidate 
or impair such judgments or liens. And all such judgments and 
liens which shall have been so entered upon the appearance or con- 
tinuance dockets shall be deemed good and valid to all intents and 
purposes, as though they had been duly entered upon the judgment or 
lien dockets according to the requirements of the act aforesaid: 
Provided, That nothing contained in this act shall hereafter release 
Prothonotaries or other proper officers of the Courts of this Com- 
monwealth from keeping a judgment or lien dockets according to 
the requirements and provisions of the act of 29th of March, 1827 
aforesaid: “Ind provided further, That purchasers bona fide without 
notice of the omission to make the entry upon such judgment docket, 
shall not in any way be affected by the provisions of this act. 

Approved, April 3, 1843. 





A supplement to an act entitied ‘‘ An act graduating the duties upon wholesale dealers 
and retailers of Merchandize, and prescribing the mode of issuing licenses and collecting 
duties,’’ passed the 7th day of April, 1830. 

Secr. 1. Be it enacted, &c. That from and after the passage of 
this act, the Constables of each Township, Borough or Ward of the 
City and County of Philadelphia, and each County in this Common- 
wealth, shall, in addition to the duties prescribed by the second 
section of an act, entitled, “ An act graduating the duties upon 
wholesale dealers and retailers of Merchandize, and prescribing the 
mode of issuing licenses and collecting duties,” passed the 7th of 
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April, 1830, give written or printed notice at least five days before 

the day of appeal fixed by the Judges of the Courts of Common Pleas 

and the Commissioners of said County, to every wholesale dealer 

and retailer of merchandize within their respective ‘Township, Bo- 

rough or Ward, of the amount or sum for which he stands rated, 

and of the time and place of such appeal. ; 
Approved, March 3, 1843. 


A further supplement to the acts of Assembly relating to Auctions in the City of Lancas- 
ter and other towns in this Commonwealth. 

Sect. 1. Be it enacted, &c. That the provisions of the act of As- 
sembly, of the 7th of April, 1832, entitled “and Act regulating 
auctions in the City of Lancaster, and other towns in this Common- 
wealth,” and the provisions of the act of Assembly, of the 6th of 
April, 1833, entitled “a supplement to the act regulating Auctions 
in the City of Lancaster, and other towns in this Commonwealth,” 
passed on the 7th day of April, 1882, be, and the same are hereby 
extended to the Borough of Reading, in the County of Berks. 

Secr. 2. That the provisions of the act passed the 7th day of April, 
1832, entitled “an act regulating Auctions in the City of Lancaster, 
and other towns in this Commonwealth,” be and the same are hereby 
extended to the County of Fayette, except the last proviso contained 
in the fourth section of the said act. 

Sect. 3. That the fourth section of the act, entitled “a further 
supplement to the several acts of the general Assembly, respecting 
Auctions and Auctioneers,” passed the 29th day of March, 1824, 
shall not be so construed as to prevent Auctioneers in the City of 
Philadelphia, from selling goods, wares, merchandize or commodities, 
at the stores, warehouses, wharves or yards of the owners, factors 
or other persons having charge of the same, any thing in said section 
to the contrary notwithstanding. 

Approved, March 3, 1843. 


An Act to authorize, the Commissioners of the Incorporated Districts of the County of 
Philadelphia, to construct works for supplying said Districts with water from the 
Schuylkill river. 

Wuereas, It has been represented by the petitions of the Board 
of Commissioners of the Incorporated Districts of the County of Phi- 
ladelphia, that a large portion of the District of Spring Garden 
cannot be supplied with water from the works of the City of Phi- 
ladelphia, at Fairmount, the ground in some parts of the said District 
of Spring Garden being considerably above the level of said works; 
and that the said Commissioners design to construct within the limits 
hereinafter mentioned, the necessary works for the purpose of sup- 
plying the inhabitants with water; therefore, 

Sect. 1. Be it enacted, &c. That the Incorporated Districts of the 
County of Philadelphia, be and they are hereby authorized and em- 
powered to construct steam or other suitable works on or adjacent 
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to the river Schuylkill, at any point between the south line of Coates 
street and the northern boundary of the said District of Spring 
Garden, or in such other suitable location as they may deem expe- 
dient, for the purpose of pumping up and supplying said Districts 
and the inhabitants thereof with water from the said river, or such 
other stream of water in the vicinity of said Districts as may be found 
practicable: Provided, That no more water shall be taken from the 
said river or other stream than shall be required, for the purpose of 
affording the said works and the people of the aforesaid Districts 
with a sufficient supply of water: Provided, 'That this act shall not 
go into eflect, if the Mayor, Aldermen and citizens of Philadelphia 
shall, within three months from the passage of this act, reduce the 
water rents to the citizens of all the Incorporated Districts of the 
County of Philadelphia to the same amount as is now charged to the 
citizens of the City of Philadelphia; and hereafter shall not charge 
more for water rents in the Incorporated Districts than is charged to 
the citizens of the City of Philadelphia; and at no time shall the rents 
be increased beyond the present rates: nd Provided further, That 
a compliance with the foregoing proviso on the part of the Mayor, 
Aldeimen and citizens of Philadelphia, shall not prevent any of the 
Incorporated Districts of the County of Philadelphia from taking water 
from the river Schuylkill, at any point below the Fairmount dam, 
or from any other stream they may deem expedient for the supply of 
their respective districts. 

Secr. 2. That the said Incorporated Districts shall have full power 
and authority to construct such reservoir or resorvoirs for the re- 
ception of the said waier, as they may deem expedient; and also, tolay 
such supply pipes from said river and works thereto, as may be requl- 
site; and also, to lay such pipes of conduit from the said reservoir or re- 
servoirs as may be found necessary to connect the same with any of 
the pipes of conduit already laid in the said Districts: Provided, 
That all expenses incurred 'n the erection and completion of said 
works, shall be equally borne by said Districts, except the expense of 
laying pipes to conduct the water from the reservoir, which shall be 
paid by the Districts for whose supply such pipes shall be laid; and 
each of the aforesaid incorporated Districts shall, annually, on the 
third Monday in the month of July, elect three suitable persons to 
be Water Commissioners, who shall have the care of the erection, 
superintendence and management of said works, in such manner as 
may be provided by law and the ordinances of said Districts; but all 
ordinances before going into effect, shall be approved by the ac- 
cepting Districts; and the annual cost of the management.and repairs 
of said works shall be assessed on each of the accepting districts by 
the Water Commissioners, in proportion to the amount of water 
rents of each District; and the rates or prices for the use of the 
water shall be uniform throughout the accepting Districts; and the 
water rents accruing from properties using the water shall be col- 
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lected by the agents of, and belong to, the Districts in which such 
properties are situated. 

Sect. 3. That said Commissioners shall have full power and au- 
thority to open and grade any such street or streets laid down on 
the plan of said Districts which it may be found necessary to open, 
for the purpose of laying such supply and distribution pipes to 
and from the said reservoir or reservoirs, and also, to vacate any 
part or parts of such streets as may interfere with the proper con- 
struction of the reservoir or reservoirs: Provided, That no more 
than two squares of any such street or streets shall be so vacated : 
And provided further, ‘That upon the opening of the street or streets 
necessary for laying said pipes, the damages occasioned to the owners 
of private property by such opening, shall be assessed and paid by 
the Commissioners of said Districts out of the funds raised for the 
erection of the aforesaid water works and reservoirs, according to 
the provisions of the acts of Assembly now in force in the County of 
Philadelphia, for assessing and paying the damages for opening 
streets and highways. 

Secr. 4. That in case any of the Incorporated Districts aforesaid 
shall neglect or refuse to accept the provisions of this law, within 
four months from the passage of the same, then the remaining Dis- 
tricts shall be entitled to all the privileges granted by this act: Pro- 
vided, That in case neither the Commissioners of Northern Liberties 
nor the Commissioners of Kensington, Southwark or Moyamensing, 
shall accept the provisions of this act, then the Commissioners of 
Spring Garden shall enjoy all the aforesaid privileges, and have full 
power and authority to proceed to construct said works: Jt being 

rovided nevertheless, That upon the application of the remaining 
neorporated Districts of the County of Philadelphia, or either of 
them to be supplied with water for their respective Districts from 
these works, the Commissioners of Spring Garden shall be required 
to furnish them at the same rates which shall be charged to citizens 
of Spring Garden; but in no case shall the Districts aforesaid be 
charged at higher rates than are now charged within the City of 
Philadelphia: Provided, That the expense incurred in laying pipes to 
conduct the water from the reservoirs to connect with the pipes laid 
in the several Incorporated Districts aforesaid shall be paid by the 
District for whose use they may be laid: Provided, That nothing 
contained in this act shall be so construed as to impair any grant 
heretofore made by the Commonwealth to the Schuylkill Navigation 
Company. 

Approved, April 18, 1843. 


An act supplementary to an act, entitled ‘‘ An act to provide for the Education of the 
Poor in the non-accepting School Districts of this Commonwealth, and for other pur- 
poses.”’ 

Wuereas, by the act of the 30th day of July, 1842, entitled “ An 
act to provide for the Education of the Poor in the non-accepting 
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School Districts of this Commonwealth, and for other purposes,” no 
provision is made for the education of the poor in such non-accepting 
School Districts for the period between the first day of January and 
the first Monday in June, 1843: And whereas, Much inconvenience 
is likely to arise from this omission, the teachers in such Districts 
having generally continued to instruct the children of the poor, as 
heretofore, for which services, as the law now stands, the said 
teachers will receive no compensation ; therefore, 

Sect. 1. Be it enacted, &c. That the School Directors of the non- 
accepting School Districts within this Commonwealth are hereby 
authorized and required to pay out of the money to be collected 
under the provisions of the act to which this is a supplement, all just 
claims for tuition of the poor, in said non-accepting Districts, between 
the first day of January and the first Monday in June, 1848, the bills 
of said teachers, to be made out and certified, as directed by the act 
of April 4th, 1809, entitled * an act to provide for the education of 
the poor, gratis.” 

Sect. 2. That the Court of Common Pleas of Bradford County 
shall, at their next session after the passage of this act, or at some 
subsequent session, appoint three disinterested persons of said County, 
whose duty it shall be within ten days after their appointment to 
proceed to view the several school-houses, located in primary Dis- 
trict, number three, in Pike School District, in the aforesaid County, 
and shall report to the said Court, in writing, which school-house or 
houses shall be occupied for the purpose of education, in said primary 
District, number three; and said Court shall issue their orders, requiring 
the said directors to use the school-house or houses so designated, 
for the purposes herein mentioned. 

Approved, March 11, 1843. 


LIEN OF RENT ARREARS. 


The language of the Supreme Court in speaking of the effects of 
Sheriff’s sales upon prior liens, which are of a definite nature and 
payable in money, has usually been that these are thereby cleared 
away from the land and fix themselves upon the fund raised by the 
sale. This rule, however, is said by the Court in Sands v. Smith,3 W. & 
S. 1, not to be of universal application, and that case is an instance of 
an exception; but as yet the decisions do not afford settled principles 
sufficient to free the subject from doubt. ‘There is consequently 
considerable difficulty and variance of opinion existing at the bar, 
particularly in reference to the operation of a sale upon the lien of 
ground rent arrearages. Our purpose is to endeavour to develo 
one or two of the principles which have even been hinted at in the 
opinion delivered by Chief Justice Gibson, in the case just named, 
and which seem to result from the established rules. 











358 LIEN OF RENT ARREARS. 


It may be observed, that in order to give a retrospective effect to 
the lien of rent arreas or of a judgment for them, it does not appear 
to be necessary that a right to re-enter and hold as of the lessor’s 
former estate in default of payment, should have been reserved. In 
Bantleon v. Smith, 2 Binn. 146, the clause was only to enter and 
hold till arrearages paid, which is merely a species of distress. Co. 
Litt. 203 a. The principle, therefore, it may be inferred, would be 
fully applicable, though only the ordinary right to distrain should 
exist. Indeed the right of re-entry does not, like the right of distress, 
follow immediately from the failure to pay, for the condition, under 
the usual terms of the clause reserving it, is not broken unless the 
rent has been formally demanded on the day when due, and in the 
absence of a suflicient distress being found upon the premises. If 
this formal demand has not been made, the clause of re-entry qguoad 
the arrears not so demanded, is a nullity and without effect; while 
on the other hand if it have been made, (and not followed up imme- 
diately by an entry,) the result will be nearly the same; for either an 
execution founded and levy upon the land on a judgment for arrears 
will be a waiver of the forfeiture, or the interest of the tenant and 
consequently of the Sheriff’s vendee would be of so unsubstantial a 
nature as to render asale nugatory. Besides which a levy and sale, 
under another judgment to which the lessor was not a party, could 
not be deemed an annulment of the forfeiture. 

A clause, however, of re-entry to hold as of the lessor’s former 
estate, would be an additional argument in favour of the retrospective 
lien, because forfeifures are odious in law, and it is better that the 
lessor should be encouraged to resort to his other remedies, than that 
he should be driven to treat the non-payment as a breach of the con- 
dition. 

According to Bantleon v. Smith, a judgment for arrears does not 
take away the right to distrain, nor according to Sands v. Smith, 
does a sale under a stranger’s execution, and one of the reason’s 
given by the Court in the latter case is, that distress is not a pro- 
ceeding against the land itself or the proceeds of its sale, but is a 
means of extorting payment from the personal property of the tenant. 
The decision, therefore, in the latter case must have been the same, 
even though the lessor should have obtained judgment, for the right 
to distrain would, notwithstanding, have remained. The Court 
further say, (but in a manner that may be deemed obiter,) that it 
could not be tolerated that a lessor should be at liberty to throw his 
claim upon the younger lien creditors, or upon the Sheriff’s vendee 
at his own caprice. Let this be admitted as an established principle, 
and let it be understood in the full breadth that is warranted by its 
reason, that it shall not be left in uncertainty, whether the liability is 
to fall upon the vendee or the younger lien creditors, leaving caprice 
out of the question, and the result will be that the judgment is not 
entitled to come in upon the fund raised by a stranger’s execution, 
levied upon the premises, and by consequence that it is not thereby 
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cleared off but remains in full force. Otherwise, it would be un- 
certain whether the liability might not fall upon the Sheriff’s vendee; 
for if owing to the insufficiency of the purchase money, mistake, the 
lessor’s neglect, or other cause, he should not be satisfied out of the 
fund, the premises would still remain subject to distress. The only 
mode then of insuring certainty, is to consider the vendee as being 
liable and the fund as not liable. 

The Court also suppose it to be a consequence of the principle of 
retrospective lien, recognized in Bantleon v. Smith, that the lessor 
may come in upon the fund without a judgment, when the land is 
sold under another lien ; but this idea is inconsistent with the general 
tenor of the opinion, for if it is not to be left to the lessor’s caprice 
whether he will charge the fund or not, and if he is not debarred 
from his distress by omitting to do so, how can he have a right to 
come in upon the fund? And there is a material difference between 
the arrearages and a judgment, which prevents the supposed con- 
sequence from following, for it would be idle to allow a retrospective 
lien to the latter and yet deny the only benefit that can result from 
it, viz. priority of satisfaction, an argument not applicable to the 
former. 

As then the remedy by execution and that by distress are distinct 
and concurrent, and do not interfere with each other, a sale even 
under a judgment obtained by the lessor himself for arrearages 
without satisfaction, does not deprive him of his right to distrain, for 
the argument that the latter is not a proceeding against the land is 
as applicable in such a case as in any other. And though he may 
and must under such a sale make his claim upon the fund, because if 
he could not, his judgment as a lien would be nugatory, and if he 
had a choice, the sale would be oppressive, yet nevertheless, if the 
purchase money should prove insufficient, he may still distrain. 
This right too, would not at any time be suspended, but it will be at 
his risk that it is exercised between sale and distribution of the pro- 
ceeds, if the latter should be suflicient for his satisfaction. 





COURT OF QUARTER SESSIONS OF PHILADELPHIA. 
CommMonw™ALTH vs. Daniret CuLver. 
Indictment for Libel. 


The Grand Jury having found a true bill against the defendant, 
charging him with a libel, in making and filing an affidavit in a case 
pending, and annexing to the indictment a copy of the affidavit, the 
defendant demurred. 


Mr. H. M. Pauttirs and Mr. J. W. Asumeap, argued in support of 
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the demurrer, and Mr. F. E. Brewster for the Commonwealth, 
against the demurrer. ‘The opinion of the Court was delivered by 


Parsons, J.—The question now presented for the decision of the 
Court, arises out of an indictment against defendant for a libel, to 
which there is a general demurrer, which nec cessarily brings before 
us the whole bill and all the facts which are charged’ therein, thereby 
admitting the truth of each allegation. Therefore if the matters as- 
serted and admitted to be true, would constitute a criminal offence, 
the demurrer must be overruled. On the other hand, if no offence 
against the law is charged, then judgment must be rendered in favour 
of the defendant. 

This indictment charges * that Daniel Culver, Attorney at Law, 
designing and malicious/y intending to injure, vilify and defame the 
character and credit of one Joseph Green, and to bring him into 
disgrace and infamy, did make and file of record in the Court of 
General Sessions, a certain fu/se, scandalous, malicious, and libellous 
writing and ailidavit, against said Green, in which said writing 
and atlidavit so made and filed, it was among other things falsely 
and libellously charged, alleged, and stated, that the defendant had 
been informed, and believed that the said Green had been and isnow, 
in the habit of illicit connection with a certain Matilda Rogers, then 
under indictment in said Court, &c.” 

The ground on which the counsel for the defendant attempt to 
sustain this demurrer is this—as it is avowed in the indictment, that 
the libel was published by an affidavit in a cause then pending, and 
in the course of judicial proceedings, such publication is not a violation 
of law. It is clearly asserted by every text writer upon the subject, 
that no false or scandalous matter contained in any regular pro- 
ceeding in a regular course of justice, will make the complaint amount 
to a libel, and the reason assigned is, that it would be a great dis- 
couragement to suitors to subject them to public prosecution in respect 
of their applications to a Court of Justice. See 1 Hawkins, P. C. 354. 
And when we examine the rules upon this point, we shall find that 
they are generally applied to parties in the cause. Without deciding 
whether the principle does not as well apply to a witness as a suitor, 
it is important to observe the qualifications which also attend the 
rule. The learned writer above quoted, on the same page remarks, 
“Yet if it shall manifestly appear from the whole circumstances of 
the case, that a prosecution is entirely false, malicious, and ground- 
less, and commenced not with a design to go through with it, but 
only to expose the defendant’s character under the shew of legal 
proceeding, I cannot see any reason why such a mockery of public 
justice should not rather aggravate the offence, than make it cease 
to be one, and make such scandal a good ground of an indictment 
at the suit of the King.” I think there is no doubt but that a counsel 
in the discussion of ‘his client’s cause, is not liable to an action for 
words spoken relative to the matters in controversy or subjects 
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which incidentally arise in the course of the trial; nor is a witness 
responsible for the testimony which he gives in the course of the ex- 
amination, even if the words could under other circumstances be 
actionable. Nor is he liable to an indictment for a libel in a depo- 
sition given to be used on the trial of this cause, relative to the 
subject matter of dispute, and the law shields him from any such 
responsibility. But these rules admit of qualifications in their appli- 
cation. Chief Justice Tilghman observes in the case of Grey v. 
Pentland, 28. & R. 23, “It is a general rule, that all allegations 
made in the ordinary course of judicial proceedings are not to be 
considered libels, and in that case the Court went so far as to decide 
that when an affidavit was made and sent to the Governor, charging 
a public officer with immoral conduct, (whom he had appointed,) it 
was in the nature of a judicial proceeding, and rebutted the pre- 
sumption of malice, and excused the individual making the charge.” 
But he further says, “ That any thing which satisfies ‘the jury that 
the proceeding did not originate in malice, and without probable cause 
is suflicient to excuse the person who publishes the facts.” The 
same learned Judge remarks in that case, “ That the Court had held 
in the case of Birch v. M‘Millan, where the words for which the 
plaintiff brought his action, were spoken by the defendant in the usual 
course of proceedings in the religious society of which both were 
members, the defendant was protected unless malice was proved.” 
He likewise observes, “ And the law is the same with regard to 
counsel, who are highly privileged on pleading the cause of their 
client.” “If they wantonly depart from the evidence and point in 
issue with an intent to injure the character of the adversary, without 
propriety or probable ground, they are responsible.” “ Nor are 
even witnesses entitled to any higher protection. ‘They are to 
speak the truth with freedom, but not to gratify malice under cover 
of law.” 

And the present Chief Justice in giving an opinion in the same 
case, reported in 4th S. & R_ 424, observes, “If from the plaintiff’s 
own shewing, it appear the words were used in a communication 
to the executor, he will fail, unless he superadd proof of express 
malice, whether it be the want of probable cause or any other cir- 
circumstance, for the implication of malice that would otherwise 
result from the use of words actionable in themselves, will be rebutted 
by the particular nature of the occasion.” 

With these authorities for our guide, let us apply the law to the 
case now under consideration. On the present demurrer the Court 
must take this indictment as a special verdict found by a jury. And 
what is their finding? It is that this affidavit was made maliciously 
and for the purpose of libelling the prosecutor. It is found that 
Daniel Culver was an Attorney at Law, but it does not appear that 
he was counsel in the cause—that he was a witness—and that he 
falsely and maliciously published this libel of the prosecutor—that it 
does not appear to the jury that the evidence was material to the 
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issue trying, but from mere malice on his part he published this 
slander in his affidavit against Green. And if in the opinion of the 
Court this is a violation of the law—if this is criminal, then they find 
him guilty in manner and form as he stands indicted. Will any one 
doubt, that on such a finding the Court would be bound to “ pass a 
sentence upon the accused! Because the jury have found that 
although he was a witness and under the protection of the law, yet 
he has abused this high privilege, and sought the occasion to vent 
his malice upon an innocent individual and blacken his character. 

Such is the condition in whcil the defendant is placed before us 
on this demurrer, and why is not the Court compelled to render 
judgment against him ? 

If this cause was before the Court and jury upon the general issue, it 
would be our duty to give instruction upon the law, and say, that 
from the facts stated in the indictment, the defendant was protected, 
unless they were clearly convinced that his affidavit originated in 
malice, and he sought the occasion to vent his malevolence upon the 
prosecutor—that malice should not be presumed, but must be proved, 
expressly proven, by the Commonwealth, before she could ask for a 
conviction. 

The averment in the indictment, that this publication was made 
maliciously, was a material one, and formed the important part of 
the case for the prosecution. It appearing by the Commonwealth’s 
own showing, that the libel was contained in an affidavit made in a 
regular judicial proceeding, the presumption of malice was _ re- 
butted, and under the law no conviction could be had unless 
malice was proved, and want of probable cause to suppose there 
Was any occasion for inserting the libellous matter contained in the 
aflidavit. 

But on this occasion, all these material allegations are admitted by 
the defendant, and we must take them as true, we are only called 
upon to pronounce the law on these admitted facts. The position is 
too strong now to be shaken, that, if in the course of an examination 
a witness inserts in an affidavit matters which are libellous, for the 
mere purpose of malice, if there is no ground to believe that they 
were pertinent to the question on trial, or probable ground to suppose 
they could be relevant, then the offence is complete. We are com- 
pelled to decide the cause on the facts as the parties choose to present 
them before us, and must take for truth that which they are willing 
to admit. For these reasons, we are compelled to overrule the 
demurrer, and shall be compelled to pronounce judgment for the 
Commonwealth, unless the defendant asks leave to plead the general 
issue. 











MEMORANDA 


OF CASES IN THE DISTRICT COURT FOR THE CITY AND COUNTY OF 


PHILADELPHIA. 
|] PDEGRAFF . 
. spe Rule to show cause why fi. fa. and judgment should not 
: be set aside. 
Perry. 


It was a judgment originally entered up in Lycoming County upon 
a Judgment bond or note, and transferred and entered up in this 
Court, under the provisions of the act of 16th of April, 1840. The 
Prothonotary of Lycoming County certified the copy filed to be a 
full and complete copy of the docket entries. 

Miller, for the rule, objected that the act requires “a certified 
copy of the whole record.” 

Price contra, urged that the Court should take notice that according 
to the practice throughout the country, the docket entries do con- 
stitute the whole record in the case of such a judgment as this, and 
cited Commonwealth v. Conard, 1 Rawle 249; Edmistor v. Schwartz 
13.8. & R. 135. But the Court made the rule absolute. 


NAGLE 
vs. 
Grorr, Ex’r. 


Rule to show cause why Judgment should not be 
opened. 


In this case a judgment had been obtained by default against the 
defendant, as executor on a sealed note of his testator, more than 
twenty years old. 

This rule was obtained by Sterigere on behalf of another Auditor 
of the estate of which defendant was Executor, alleging collusion, 
and praying to be let into a defence. 

J. H. Campbell, for the plaintiff, contended that on the well esta- 
blished principle, that an executor is not bound to plead the statute 
on the requisition of other creditors. Smith’s Estate, 1 Ashmead 352, 
the Court ought not to open the judgment without imposing upon 
the parties the terms, of not taking advantage of the lapse of time. 

But the Court made the rule absolute without terms. 





FABars 
vs. District Court. 
S. & W. Wetsn, Garnishees Interrogatories to Garnishees. 


of Unisastiqut & VEAL. 


In this case, it appears that there had been extensive Commercial 
dealings between the Garnishees and defendants, and that upon ship- 
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ments of goods made by the latter to the former, bills had been 
drawn upon the former. That a consignment had been made of 
certain goods, against which bills had been drawn upon the Gar- 
nishees, “which had left however a balance in their hands. The 
Garnishees were apprized by the defendants of their intention to 
draw upon them in a certain amount exceeding the sum in hands. 
Upon this information Garnishees wrote that they could not accept, 
unless they were put in sufficient funds therefor. ‘They further say 
in their answer filed—* said Ulisastiqui & Veal, are residents, &c. 
and have from time to time, made consignments to Garnishees, who 
are Commission Merchants in Philadelphia, of goods to be sold on 
account of convignees, but Garnishees have never entered into any 
obligation nor considered themselves bound to accept drafts of said 
Ulisastiqui & Veal, except when drawn against consignments and 
then only to the amount of said consignments or their nett pro- 
ceeds. After the date of said letter of February 8th, 1842, said 
Ulisastiqui & Veal, did not consign any goods or eflects to Gar- 
nishees, to make up the deficit in their hands, so as to meet the 
outstanding bills and the actual deficiency as subsequently as- 
certained by the result of the sales of tobacco per Emily, was 
upwards of $400 exclusive of interest. 

After the bills were drawn and while still unaccepted by the Gar- 
nishees, the above Attachment was laid upon the funds in their hands 
belonging to defendants. 

The question arose, Who were entitled to these funds, the holders 
of these bills, or the plaintiff in the Attachment ? 

The case was argued by Guillow for plaintiff, who cited Williams 
v. Everett, 14 East. 520, and other cases—and by Fallon for Gar- 
nishees, who cited Sharpless v. Welsh, 4 Dall. 279. 

The Court held, that it appeared from the correspondence. that 
the holders of the outstanding drafts or Bills of Exchange in favour 
of D. E. Barras, had not acquired such an interest in the funds in 
the hands of the Garnishees, as could not be divested by the At- 
tachment of the plaintiff, and that the plaintiff was entitled to be 
paid out of said funds. 








JUDGE BANK’S OPINION, 
IN THE CASE OF BISHOP V. LOWEN, 
Delivered at the November Term, 1842. 


Where a warrant of arrest had been issued under the act of July 12, 1842, entitled ‘‘ An 
act to abolish Imprisonment for Debt,’’ &c. against one, upon the ground, that he had pro- 
perty which he fraudulently concealed, and that he had dis posed ot property with intent to 
defraud his creditors; and it appeared that the defendant had previously filed his Petition for 
the benefit of the Bankrupt Laws ; the Court on motion quashed the warrant of arrest. 


This is a proceeding under the act of Assembly of this Common- 
wealth of the 12th oi July, 1842, entitled, “an act to abolish Im- 








BISHOP V. LE WEN. 365 


prisonment for Debt, and to punish Fraudulent Debtors.” ‘The 
plaintiff brought a suit in the Court of Common Pleas of this County, 
against the defendant. ‘The writ of summons has been served on 
the defendant, and is returnable to our next term, which will be in 
November. ‘The plaintiff having presented to me his own affidavit 
of the existence of his debt claimed in said action, and of its nature 
and amount, and also, that the defendant had property which he 
fraudulently concealed, and that he had disposed of property with 
intent to defraud his creditors, | granted a warrant of arrest, in con- 
formity to the provisions of said act. The defendant having been 
arrested, now appears before me, and moves to quash said warrant 
of arrest, and that no further proceedings may be had against him 
by virtue thereof. The ground upon which this motion is made, is, 
that he had previously presented his petition to the District Court of 
the United States for the Eastern District of Pennsylvania, for the be- 
nefit of the Bankrupt Law, and that the proceedings thereon are still 
pending and undetermined in said Court. 

In the correct decision of the questions involved in this case, it 
appears to be necessary to ascertain and determine the true cha- 
racier and effect of our State law, by virtue of which I am called 
upon to act in the case, and whether a commitment for the causes 
set forth in the plaintiff’s affidavit, and application to me, would be 
in conflict with the provisions and general policy of the Bankrupt 
Law. The determination of the propositions just stated will, as it 
appears to me, dispose of the whole case. 

On the argument before me, the counsel have raised and discussed 
various points, and cited many authorities. No one of the authorities 
cited decides the identical questions to be decided in this case. It 
would appear as if the authorities cited do not harmonize very well. 
They are in some degree contradictory, and not easily reconciled. 
I therefore look upon this application as presenting questions which 
are of the first impression, and I may say entirely new. In the ab- 
sence of direct authority they must be disposed of by a correct 
determination of the nature and effect of the power which I am 
called upon to exercise, and whether it comes in collision with the 
provisions and policy of the Bankrupt Law, and the authority and 
jurisdiction of the District Court of the United States, in which the 
proceedings in Bankruptcy are now pending for examination and 
final decision. 

I approach the questions to be now for the first time decided, with 
some degree of sensibility, on account of their importance to the 
parties, and not only on this account, but because [ deem it a matter 
of the deepest interest to the parties and to the community, that in 
the administration of justice there should be no conflict between the 
judiciary of the General Government and that of the State. In the 
course of my investigation, I have met with some difficulties; I have, 
however, arrived at a conclusion that is entirely satisfactory to my 
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own mind. Whether it will be so to the minds of others, is a matter 
for their consideration. 

By the provisions of our act of Assembly, if the Judge who issues 
the warrant of arrest, after inquiry is made by him, when the de- 
fendant is brought before him, is satisfied that the party is about to 
remove any of his property out of the jurisdiction of the Court in 
which such suit is brought, with intent to defraud his creditors—or 
that he has property which he fraudulently conceals—or that he has 
rights in action, or some interest in any bublic or corporate stock, 
money or evidence of debt, which he unjustly refuses to apply to the 
payment of any such judgment or judgments, which shall have been ren- 
dered againsthim, belonging tothe complainant, or that he hasassigned, 
removed, or disposed of, or is about to dispose of any of his property 
with intent to defraud his creditors—or that he fraudulently con- 
tracted the debt, or incurred the obligation respecting which suit is 
brought, he shall then issue his commitment, by virtue of which the 
party is to be committed to the jail of the County to be detained there 
until discharged by law. 

Such commitment shall not be granted, if the defendant shall pay 
the debt or demand with costs of suit, and of the proceedings against 
him, or shall give security to the satisfaction of the Judge, that he will 
pay the debt, or demand with costs and interest, within the period 
provided in the ninth section of said act. 

By the tenth section it is provided, that said commitment shall not 
be issued, if the party arrested shall give bond with sureties to be approv- 
ed of by the Judge, conditioned, that he will not remove any property 
out of the jurisdiction of the Court, with intent to defraud any of his 
creditors, and that he will not assign, sell, convey, or dispose of any of 
his property with such intent, or with a view to give a preference to 
any creditor fur any debt antecedent to such sale, assignment, con- 
veyance or disposition, until the demand of the complainant with 
costs shall be satisfied, or until thirty days after final judgment. 
This section applies only to cases, when the fraudulent design proved 
is to remove property out of the jurisdiction of the Court. 

In the eleventh section it is provided that such commitment shall 
not be granted, if he gives bond with surety that he will apply for 
the benefit of the Insolvent Laws, and abide all orders of said Court, 
and if he fail to obtain his discharge as an insolvent, that he will 
surrender himself to the jail of the County. 

By the 12th section it is enacted, that the party committed shall 
remain in custody until he shall assign his property, and obtain the 
benefits of the Insolvent Laws, or pay the debt or demand with costs, 
or give security therefor, as is provided for in the preceding sections 
of said act. 

The great and leading object of this law is to constrain the de- 
fendant to pay the debt, or secure its payment, or take the benefit of 
the Insolvent Laws. This is the plain provision of the act, and its 
most obvious intent. Its terms are clear and unequivocal. The 
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bolts, bars, and grates of the prison, are but instruments to be em- 
ployed to compel the defendant to perform one of those conditions, 
and his actual confinement is a means used to secure the same object. 

An equal distribution of assets is the great policy of the Bankrupt 
Law. ‘There are but a few classes of creditors that are to be pre- 
ferred in the distribution to be made of the bankrupt’s property and 
effects. ‘To secure this end, it appears from the provisions of the act 
itself, that the moment the decree of bankruptcy is passed, for all the 
purposes of the act, it relates back to the time of filing the petition. 
By the decree, all the property and rights of property, of whatever 
name and nature, of the bankrupt, are absolutely vested in the as- 
signee, who is also to prosecute all actions in law or equity then 
pending, to which the bankrupt is a party. The Court in bankruptcy 
takes upon itself the exclusive administration of the assets. It has 
charge and control of the bankrupt’s person and property. The 
proceeding reaches all his property, and is for the benefit of all his 
creditors, and the law protects the property for all the creditors, and 
it is very evident, that afier the bankrupt has filed his petition, and 
while the proceeding is pending, that he cannot make any valid dis- 
position of his property whatever, and that ii is placed in the custody 
of the law, end entirely beyond his control. This is most manifest 
when the second section of the act is examined. 

By the second section of said act, it is provided that all future 
payments, securitis, conveyances, or transfers of property, or agree- 
ments made or given by any bankrupt in contemplation of bankuptcy, 
and for the purpose of giving any creditor, endorser, surety, or other 
person, any preference or priority over the general creditors of such 
bankrupt, shall be deemed utterly void, and a fraud upon this act, 
And the assignee under the bankruptcy, shall be entitled to claim, 
sue for, recover, and receive the same as part of the assets of the 
bankruptcy. The bankrupt can give no preference in contemplation 
of bankruptcy before he files his petition, much less can he do it 
after it is filed. Indeed I think this provision refers to acts done 
before the petition is filed more particularly, and for this reason, that 
after the petition is filed, the property is in the cusiody of the law, 
and under the protection of a Court of enlarged equity jurisdiction. 
Be that as it may, it cannot be that the bankrupt cannot do these 
particular things before he files his petition, but that he has full 
power to do them, after he files his petition, and before the decree in 
bankruptcy is passed. ‘This is rendered still more clear by the pro- 
viso which is to be found in said section, which is as follow: “ That 
all dealings and transactions by and with any bankrupt, bona fide 
made, and entered into more than two months before the petition 
filed against him, or by him, shall not be invalidated or affected by 
this act: Provided that the other party to any such dealings or 
transactions, had no notice of a prier act of bankruptcy, or of the 
intention of the bankrupt to take the benefit of this act.”” This section 
taken together, deprives the bankrupt of all power to make any dis- 
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position of his property, which contravenes the provisions of the law. 
As I have already said, if he has not the power to do it before 
petition, it is doubly certain that he cannot do it afterwards. After 
the proceeding has been commenced, his power over the property 
is gone—it is not his for the purpose of disposal. His contracts will 
no longer be the rule, by which its ownership is to be tested, and 
held. ‘The law itself is the rule, and by this his very power to con- 
tract is displaced. I will now apply these principles to this case. The 
plaintiff complains that the defendant, since he filed his petition for 
the benefit of the Bankrupt Law, has disposed of a large part of his 
property with the intent to defraud his creditors, and has property or 
money, which he fraudulently conceals. This is the state of the 
case. ‘The frauds complained of, are said to have been committed 
since his petition was filed. If the defendant had made the payment, 
or given the security, which it is the object of this proceeding to 
enforce, before he filed his petition, and in contemplation of bank- 
ruptcy, with intent to prefer the plaintiff to his general creditors, 
either, or both would have been void, and the plaintiff! could not have 
held either. against the assignee. If he would now make the pay- 
ment, would it not be equally so? ‘The payment would be giving a 
preference, and the intent could not be doubted, and the plaintiff 
could not say, that he was ignorant of his intent to take the benefit 
of the Bankrupt Law, for he has had legal notice of isis application, 
and he being a creditor is a party to it. Ifhe was now to make the 
payment, by my interference, and under the pressure of a warrant, 
or while he was in actual confinement, it would still be a fraud upon 
the law, for it would be a misapplication of the funds, over which 
} am satisfied, he has no control. It would still be a giving the pre- 
ference over the general creditor, which the law prohibits. It would not 
cease to be so by reason of my interposition. If he could not make the 
payment, without the pressure of my authority, can he lawfully do it 
when pressed by a warrant of commitment? The same law that forbids 
his doing it in the one case, forbids his doing it in the other. It is 
not for him to make distribution. ‘The law has ceased to entrust 
him with that power, and has undertaken to make the distribution 
itself. If he does not get authority from the law to make payment, 
he cannot get it from me. I can confer on him no authority over 
the property. The same law that restrains him, would restrain me. 
The question then is narrowed to this: ought I to proceed further to 
compel him to do, what the law forbids his doing? Ought I to com- 
mit him to prison, because he does not do, what the law says he 
shall not do, and what he has not the power legally todo? It does 
appear to me, that but one answer can be given to these questions, 
and that answer is, that I ought not to do either. 


(To be continued.) 








PENNSYLVANIA 


LAW JOURNAL. 


Acts of Assembly, 
PASSED AT THE SESSION OF 1843. 


A further supplement to the act, entitled ‘‘ ane to Incorporate the District of South: 
wark. 

Sect. 1. Be it enacted, &c. That in all actions, whether by scire 
facias or otherwise, now pending or which may hereafter be brought 
by the Commissioners and inhabitants of the Ipcorporated Distri-ts 
of Philadelphia County, for the recovery of any sum claimed for 
water, pipe, curbing, paving, work done and materials furnished, and 
for which the said District now by law have a lien, it shall only be 
required to be proved by said District, to entitle them to recover on 
the same, that the said work was done or the materials furnished, 
and the just value thereof; and upon any such trial, it shall only be 
lawful for the defendant to deny that the said work was dore or mas 
terials furnished, or prove that the price charged therefor is greater 
than the value thereof, or that the amount claimed has been paid or 
released. 

Secr. 2. That certified extracts from the assessment books of un- 
seated levi and certified by the clerk of the Commissioners, under 
the County seal, to be a true copy of the taxes assessed upon such 
tract or tracts, taken from the assessment remaining in the Commis- 
sioner’s office, shall be received in evidence in all the Courts of the 
Commonwealth: Provided, That it shall be lawful for the Sheriff of 
Luzerne County to complete all process in his hands against any 
citizens of Wyoming County, and to make and acknowledge all deeds 
for lands in said Wyoming County, in the same manner and with 
like effect as if the said County of Wyoming had not been erected 

Secr. 3. That from and after 20th day of April, in each and every 
year, no allowances or abatements in the assessments made of real 
estate for the purposes of taxation, in the City and County of Phila- 
delphia, shall be made by the Commissioners ‘of the said County. 

Secr. 6. That James Markoe, Andrew D. Cash, William Esher, 
Jacob Hevberger and Edward T. Tyson, be, and they are hereby 
constituted a Board of Commissioners, with full power and authority 
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to elect and appoint one or two competent surveyor or surveyors, (as 
they may be deemed needful,) to be surveyor and regulator or sur- 
veyors and regulators of that part of Penn ‘Township, in the County 
of Philadelphia, lying between the north boundary line of the District 
of Spring Garden and a line parallel with, and at the distance of one 
hundred feet north of Susquehanna avenue, and between the middle 
of Delaware Sixth street and the rivier Schuylkill, whose duty it 
shall be to give the necessary attention to all such regulations and 
other matters within the above descibed limits, as pertain to the office 
and duty of surveyor within the District of Spring Garden; and also 
to employ said surveyor or surveyors to make a general survey of 
all that part of said ‘Township above described, to lay out and mark 
the lines of all such streets, lanes, courts, alleys and common sewers 
therein, as he or they, together with the said Commissioners, shall 
deem necessary for a regular and convenient town plot or plan, and 
for the more equal distribution and ready discharge of the waters 
thereof; and to regulate the height of all such streets, lanes, courts 
and alleys, and the gutters, and the width of the footways thereof; 
and for that purpose the said surveyor or surveyors shall have full 
power and authority, with or without his er their assistant or assis- 
tants, to enter upon the lands of any person or persons within the 
said limits; and when the said survey and regulation shall be com- 
pleted, the said surveyor or surveyors shall make or cause to be 
made duplicate drafts or plans of the whole, or of such sections as 
they may deem proper to divide the whole into, with every expla- 
nation necessary for a full understanding of the same; and one copy 
thereof shall be returned to the said Commissioners, who shall keep 
the same in such place as they shall fix upon, and the other copy or 
copies shall be returned to the Clerk of the Court of Quarter Ses- 
sions of the County of Philadelphia, to be filed in his office for public 
inspection and examination; and it shall be the duty of the said 
Commissioners to give at least thirty days previous notice, in at least 
two of the public newspapers published in the city of Philadelphia, 
and by hand bills, posted up in at least ten of the most public places 
in that part of said township, so surveyed and regulated, that ona 
certain day, to be appointed by the said Court, the said Court will 
hear any objection that may be made thereto by any citizen or 
holder of real property within the limits of such survey; and the 
said Court shall, at the time appointed, adjudge and determine whether 
any, and what alteration shall be made therein, and shall direct the 
said drafts or plans, with such alterations as shall be made, if any, to 
be recorded in the office for recording of deeds in and for the City 
and County of Philadelphia, and thenceforth all the said streets, roads, 
lanes, courts and alleys shall be forever deemed, adjudged and taken 
to be public highways; and the survey and regulations so returned and 
recorded, shall be and remain unalterable, and inasmuch as the 
eee convenience will be for the present answered by the certain 

nowledge of how and in what manner such streets, roads, lanes, 
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courts and alleys will in future run; but as it may not be necessary 
immediately to lay all of them open, and in order to provide for the 
opening of the same from time to time, as the increasing improve- 
ments may require, the Court of Quarter Sessions is hereby empow- 
ered with similar jurisdiction, in relation thereto, as is now vested in 
it in relation to the opening of streets, roads, lanes, courts and alleys 
in the District of Spring Garden, under the act of incorporation of 
that District and supplements thereto. 

Sect. 7. That the said Commissioners hereby appointed, be and 
they are hereby invested with like and similar powers, for pitching, 
curbing and paving the streets so opened, as is vested in the Com- 
missioners of the District of Spring Garden, for like purposes, by the 
act of incorporation of that District, with similar powers also, for 
charging upon and collecting from the owners of property, fronting 
on any street, road, lane, court or alley, so paved, the full amount 
of the cost and expense thereof, as is likewise vested in the said 
Commissioners of the District of Spring Garden, in similar matters, 
with regard to the pitching, curbing and paving the streets within 
that district. 

Sect. 8. That the said Commissioners appointed by this act, shall 
have full power and authority to lay, annually a tax on the value, 
agreeably to the County assessment, of all the real and personal 
estate within the limits of said Township, hereby authorized to be 
surveyed and regulated, sufficient to defray all the necessary expense 
of carrying this act into execution: Provided, That such tax shall 
not exceed three mills in the dollar on such valuation, and also to 
have the like power to collect the same, as is exercised in collecting 
the County tax withing this Commonwealth. 

Sect. 9. That the Court of Quarter Sessions be and it is hereby 
authorized to supply any and all vacancies that may occur in said 
Board of Commissioners created by this act: Provided, ‘That the 
Girard College, and the grounds attached thereto, be exempt from 
any taxation by the passage of this act: Provided, also, That it shall 
be lawful for any twenty taxable inhabitants, residing within the 
proposed District, who shall be aggrieved by any act of the said 
Commissioners, to petition the Court of Quarter Sessions for the re- 
moval of all such Commissioners, and upon the hearing of the case, 
if it shall appear that the application is well founded, the said writ 
shall remove every such Commissioner, and appoint others to fill all 
such vacancies, who shall be residents within the said District: 
And provided further, That all Commissioners appointed under 
the provisions of this act, shall be required to give such security, 
for the faithful performance of their duties and the application of 
all moneys which ‘come into their hands, as the said Court shall 
require. 

Approved, April 19, 1843. 
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An act to punish Seduction, and to afford a more adequate civil remedy for the injury. 


Secr. 1. Be it enacted, &c. That the seduction of any female of 
good repute, under twenty-one years of age, with illicit connexion, 
under promise of marriage, is hereby declared to be an indictable 
offence, in addition to the remedies now given by law, for the per- 
petration of this great private and public wrong; and any person 
who shall be convicted of the offence of seduction as aforesaid, in 
any Court of Quarter Sessions of the Peace of this Commonwealth, 
shall be sentenced to pay a fine not exceeding five thousand dollars, 
at the discretion of the Court, and further to undergo a solitary con- 
finement at hard labour in the proper penitentiary, for a period of 
not less than one year, nor longer than three years, at the discretion 
of the Court: Provided, That in lieu of the imprisonment in the pe- 
nitentiary, the Court may, if the circumstances of the case are miti- 
gated, sentence to imprisonment in the County Jail: Provided further, 
That the promise of marriage shall not be deemed established unless 
the testimony of the female seduced is corroborated by other evi- 
dence, either circumstantial or positive. 

Secr. 2. That the action of seduction may be maintained and 
sued by any mother, where the father is deceased, of the female 
seduced, to recover damages for loss of service or for such aggra- 
vations as may have attended the commission of the injury. 

Approved, April 19, 1843. 


A further supplement to an act entitied ‘‘ An act to enable the Mayor, Aldermen and 
citizens of Philadelphia, to carry into effect certain improvements, and execute certain 


trusts.”’ 

Wuereas, By the act to which this is a supplement, the Mayor, 
Aldermen and citizens of Philadelphia were authorized to determine 
the easternmost line to which wharves should be extended into the 
river Delaware, opposite to the City of Philadelphia, the wardens of 
the port first certifying that such line was not inconsistent with the 
public interes's: 4nd whereas, The Mayor, Aldermen and citizens of 
Philadelphia, by virtue of the said act, and with the approbation of 
the said wardens, did determine the easternmost line to which wharves 
should be extended into the said river, and file the record of such 
line in the Court of Quarter Sessions for the County of Philadelphia, 
as directed by said act: And whereas, The said line is found to be 
not sufficiently extended into the said river to afford the necessary 
acc mmodation for vessels laying in the docks at the said City; in 
order, therefore, to authorize the said Mayor, Aldermen and citizens 
of Philadelphia, and the Commissioners of the Districts of Southwark, 
Northern Liberties and Kensington, to extend the said line for the 
purpose of providing the necessary accommodation for vessels laying 
in the docks at the City of Philadelphia, and the Districts aforesaid. 

Sect. 1. Be it enacted, &c. That it shall be lawful for the Mayor, 
Aldermen and citizens of Philadelphia to extend the line to which 
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wharves may now lawfully be constructed into the river Delaware, 
fronting the City of Philadelphia, to such distance eastward as they 
may deem proper; and they shall cause a record of such line to be 
made in the Court of Quarter Sessions of the County of Philadelphia : 
Provided, That such line shall not be held to be finally determined, 
and the record thereof shall not be made as aforesaid, unless the 
Board of Wardens of the port of Philadelphia shall decide, and make 
their certificate in writing that such line is not inconsistent with the 
public interests ; which certificate shall also be recorded in the said 
Court of Quarter Sessions; but if the said certificate shall not be 
granted by them within three months after such application made 
therefor, the refusal or omission of the said Board of Wardens to 
grant such certificate shall, when duly verified by affidavit, be 
esteemed the decision and judgment of the said Board of Wardens, 
that such line is inconsistent with the public interests; and in case 
such a decision shall in any wise be made, an appeal shall lie there- 
from to the said Court of Quarter Sessions, and the judgment of the 
said Court in favour of such regulated line, shall be for all purposes 
equivalent to a similar decision by the said Board of Wardens: Pro- 
vided, That nothing herein contained shall be construed to give 
authority to any one to erect wharves or piers extending out as far 
as the said line, without license from the said Board of Wardens as 
heretofore: And provided further, That before the said Mayor, 
Aldermen and citzizens of Philadelphia shall be authorized to extend 
the wharves as aforesaid, the assent of the Commissioners of South- 
wark, Northern Liberties and Kensington shall be first given. 


Approved, April 24, 1843. 


An Act to Incorporate the Butler County Mutual Insurance Company and for other 
purposes, 

Sect. 8. That in all cases in which the widow of an intestate now 
is or hereafter shall be entitled, under the intestate laws, to a share 
of, or interest in the real estate of her deceased husband, to which he 
was entitled at the time of his death, in common, or in coparcenary 
with any other person or persons, if the co-tenants of the estate shall 
fail to make or obtain partition among themselves, so as to set out 
in severalty the portion appertaining to the intestate’s estate, within 
one year after this act; and in all future cases within one year 
after the estate of the intestate shall come to the possession of 
his representatives, the several Orphans’ Courts in this Common- 
wealth shall have authority, on the application of the widow, to call 
before them all parties having interest in the premises, and to order 
an inquest to value the share or interest of the widow in the same, 
having reference to the intestate’s purpart; and upon return of the 
said inquest and confirmation thereof, the said valuation and the in- 
terest thereof shall be and remain charged upon the premises, until 
"nage shall be made as aforesaid; and the legal interest shall 

annually and regularly paid to the said widow, until such partition 
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during her natural life by the person or persons holding such real 
estate, and may be recovered by distress or otherwise, in like manner 
as in the case of a widow’s share or purpart, charged upon real 
estate upon a partition in the Orphans’ Court. And when partition ° 
of the said estate shall be thereafter made so as to set out in severalty 
the pxrt or share appertaining to the said intestate’s estate, the said 
Orphans’ Court, on the application of the widow, or any person con- 
cerned, shall have authority by their decree, to charge the said 
valuation in such manner as they shall deem just and equitable, upon 
the part or parts of the premises allotted in severalty, which apper- 
tained tu the intestate’s estate, and to discharge all other parts of the 
premises therefrom; and the said charge shall thereafter have the 
like force or effect upon the share of the estate which appertained to 
the intestate, and upon the holders thereof, and shall be payable and 
recoverable in like manner during the natural life of the widow, as 
if the said valuation had been charged upon the said real estate upon 
a partition in the Orphans’s Court. And in all cases in which any 
partition among such co-tenants shall result in a sale, the share and 
interest of the said widow in the money arising from such sale, shall 
be entitled to the same protection as the share of intestate’s widows 
is now entitled to by law. 

Sect. 10. That when the owners of any railroad, constituted 
under an act of this Commonwealth, possess the landing at the ter- 
mination of the said railroad, where it joins any canal or other navi- 
gation, and any lateral railroad shall be constructed to connect with 
said railroad for the purpose of conveying any mineral or other 
productions to the said navigation, and the owners of the said landing 
shall refuse to permit the trade of the said lateral rail roads to make 
use of the said landing, upon the payment of a suitable compensation, 
it shall be the duty of the Court of Common Pleas of the proper 
County, upon application of the party aggrieved, to direct the Sheriff 
to summon a jury of five disinterested men from the proper County, 
who being duly sworn or affirmed, shall examine the premises, and 
if they shall find that the landings are of suflicient capacity to ac- 
commodate the trade of the lateral railroad, in addition to the trade 
of the main railroad, they shall mark off a portion of the land to be 
allotted thereto, and fix upon a compensation suitable therefor, either 
in fee simple or as an annual rent, or a price per ton for the use of 
the same, and shall make return thereof to the Court, who shall 
thereupon, if the report be approved by them, direct the said landing 
to be opened to the use of the public, upon the payment of the price 
assessed by the said jury, an appeal to the superior, being allowed 
as in other cases; and the jury shall be allowed the same compen- 
sation as jury upon County roads, to be paid by the party applying 
for the landing. 

Approved, April 24, 1843. 
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Resolution to protect Labourers and Contractors. 


Resotvep, &c. That from and after the passage of this Resolution, 
it shall not be lawful for any Company incorported by the laws of 
this Commonwealth, and empowered to construct, make and manage 
any railroad, canal or other public internal improvement, while the 
debts and liabilities, or any part thereof incurred by the said Com- 
pany to contractors, labourers and workmen employed in the con- 
struction or repair of said improvement remain unpaid, to execute a 
general or partial assignment, conveyance, mortgage or other tranfer, 
of the real or personal estate of the said Company, so as to defeat, 
postpone, endanger or delay their said creditors, without the written 
assent of the said creditors first had and obtained; and any such 
assignment, conveyance, mortgage or transfer, shall be deemed 
fraudulent, null and void, as against any such contractors, labourers 
and workmen, creditors as aforesaid. 


Approved, January 21, 1843. 





JUDGE BANK’S OPINION, 
IN THE CASE OF BISHOP V. LOEWEN. 
(Continued from page 368.) 


I do not think that our State law is of itself in conflict with the 
Bankrupt law. The two laws may well subsist together—distinct 
proceedings may be had in the several Courts, which do not in any 
way conflict. A party may proceed under our State law, when 
there is no proceeding of any kind, touching his person, or property 
in the United States Court. Our State law provides for many cases, 
that the Bankruput law never can reach, and does not embrace. In- 
deed the conflict is entirely between the two tribunals, which are 
called upon to administer said laws. The power given by the Con- 
stitution of the United States, “to establish uniform laws on the 
subject of bankruptcies throughout the United States,” is not ex- 
clusive of the rights of the States to legislate on the same subject; 
except when the power is actually in exercise by Congress, and the 
laws of the States are in conflict with the law of the United States. 
This is the rule established by the Supreme Court of the United 
States. The law is such an one as our State Legislature had a right 
to pass, and when the proceedings under it do not come in conflict with 
the act of Congress, or proceedings under it, all is right and proper. 
When there is such a conflict between the action of the State autho- 
rity, and the action and jurisdiction of the United States Court under 
the Bankrupt Law, in that case the State authority must yield. Is 
there such a collision here? Thisis the question. I am called upon 
to exercise judicial power over a controversy depending, now, be- 
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tween these same parties, in the Court of the United States under 
the Bankrupt Law. Iam called upon to aid in compelling the de- 
fendant to make a disposition of his property different from that 
directed by the Bankrupt Law. That law gives the property a 
certain direction, and I am now to be used as an instrument to 
compel the defendant to dispose of it in a different way. Is not this 
collision? Is it not a conflict of jurisdiction, and of judicial action? 
If it is not, 1 am at a loss to know what would be. Both authorities 
are acting over the same subject matter, and between the same 
parties. ‘They are taking cognizance over the identical case, in 
person, property and right, and the struggle now is, whether this 
plaintiff shall be paid or secured in the manner directed by our State 
laws, or come in as a creditor under the Bankrupt Law. No col- 
lision can be more clear, and certain, than this is, and no conflict 
more open, and direct. 

I have thus far been speaking of the payment of money, and dis- 
posal of property. ‘There is another view that must be taken of this 
matter, which is equally important. After a petition has been filed 
in bankruptey, and while it is pending, can the same person take, or 
be compelled to take the benefit of a State Insolvent Law? Can the 
two proceedings be carried on at the same time! As I have before 
said, the Bankrupt Law administers the assets in one way, the State 
Insolvent Law another. Under the Bankrupt Law the applicant 
makes a full surrender of all his property, verified by oath. Under 
the State Insolvent Law, the applicant is to swear that he will de- 
liver up all his property to his assignee for the benefit of his cre- 
ditors. The Court in bankruptcy appoints its assignee, the State 
Court appoints its assignee. Under this state of things, which 
assignee gets the property? and which authority administers the 
assets of the debtor! I apprehend that no one can doubt, that in 
this collision of jurisdiction, the authority under the General Govern- 
ment must have the supremacy. This would be more clearly so 
when its jurisdiction had first attached, as it has in this case. Under 
these circumstances, ought I to entertain a proceeding, which has 
for one of its objects the compulsion of the defendant to take the 
benefit of the Insolvent Laws? If I proceed, it puts the defendant 
to the alternative to give security to take the benefit of the Insolvent 
Laws, or be committed to prison. My authority to proceed so far as 
to take such a bond tay, indeed, be well questioned—to take the 
bond would be one step towards the consummation of his proceeding 
in the Insolvent Court. I do not think that I can do any act to 
compel him to take this step or to forward him in taking it. If I 
could not take the bond legally, can I legally commit him for not 
giving ittome? ‘To commit him if he failed to give me what [ had 
no right to receive, and what I had no right to give, and which would 
be void if he did give it, would indeed appear to be strange enough. 
It is said that Ido not compel him to do any thing by commitment. 
This I think does not meet, or obviate the difficulty. Imprisonment 
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for debt is always compulsory—it is not the actual payment of the 
debt—it puts no money in the creditors pocket. [t many times ope- 
rates as a satisfaction of the debt, though no money be paid. It is, 
however, but a means used to compel payment. Lt is the lest effort 
of the law to accomplish this object. It is its great, ultimate effort, 
and all the eiergies of the law can put forth none of higher power. 
If this is a case, where the insolvent proceedings cannot be fully 
carried out, ought they to be commenced! If they cannot be care 
ried out, it is because, to do so, comes in conflict with the jurisdiction 
of a higher power. If this conflict forbids its consummation, it forbids 
its commencenent. If it forbids the proceeding, it forbids it all and 
every part. the beginning as well as the end. It is all the paris of 
the proceeding which compose the ease. 1 do not kuow how the 
case may end, when I see that the two jurisdictions come in contact, 
then it is time for me to stop. They are now in contact. Both 
acting on the same parties, and over the same subject. ‘This I deem 
to be such a conflict of jurisdiction, and authority, as takes from me 
all power to proceed, legitimately, any further in the case. 

There is another aspect in which this case may be presented, that 
I think worthy of deep consideration. The United States District 
Court has, now, full and ample jurisdiction of this entire case. The 
petitioner is now in that Court. His creditors, having been all re- 
turned, and legally notified, are also in that Court. All the bank- 
rupt’s property is under the control, and subject to the order of that 
Court. That proceeding is between the petitioner and all his cre- 
ditors, who have been returned and notified The plaintiff brought 
his suit since all this took place in that Court. The fraud complained 
of is since the proceeding in bankruptcy was commenced. The 
jurisdiction of that Court having attached, I do not think that it can 
be divested in whole or in part. If it can, it would present a most 
singular case of confusion, and uncertainty. If I decide this cas2, 
another creditor may proceed against him for the same charges of 
fraud, and then anot'er, until I get through the entire list of his cre- 
ditors. That having been done, they may, in detail, set upon him 
for other charges of fraud, until the whole list of his creditors is gone 
through again; and what then? This would settle no.hing defini- 
tively. When the hearing comes on in the District Court, then those 
same creditors may try these same matters as fully, as if the charges 
had never been heard of before. A judicial proceeding that is subject 
to this abuse, cannot be right. If it can be disposed of so as to 
guard against those evils, the case should be turned into that channel, 
which will avoid them. Is not then the pendency of the whole case 
in that Court, a positive bar to my proceeding further. That Court 
has express jurisdiction given to it in all matters and proceedings in 
bankruptcy. That jurisdiction extends to all cases, and controversies 
arising between the bankrupt, and any creditor or creditors. This 
jurisdiction is to be exercised summarily, in the nature of summary 
proceedings in equity, and for this purpose, said Court shall be deemed 
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always open. This jurisdiction is expressly given by the law itself 
in the most explicit terms. The case is pending there. Does not 
the whole subject form but one cause?) What is a case pending ina 
Court of competent jurisdiction ?’ The case comprehends every thing, 
that can be legitimately tried in that action, or proceeding. ‘The 
defendant is declared by the first section to be a bankrupt. When 
he filed his petition in conformity to it, he is declared to be a_bank- 
rupt within the purview of that act. Could not this question of fraud 
be tried in that Court? most certainly it could. Fraudulent con- 
cealment of property is one of the very things which that Court is to 
try. It is so declared in the very words almost, of this complaint. 
The matter pending before me is a case, and controversy between a 
bankrupt, and one of his creditors. Over this whole matter as 
it is before me, the Court in bankruptcy has complete and entire 
jurisdiction, not by inference or implication, but by express statutory 
grant. Why then should this matter not be tried there? All the 
creditors are parties in that Court. Its decisions will be binding upon 
all, for the decisions of a Court of competent jurisdiction are binding, 
as to the subject matter, between all parties and privies. Its juris- 
diction is not a foreign jurisdiction, for itis the legitimate tribunal for 
the trial of the whole controversy between the bankrupt and his cre- 
ditors. I do not see on what principle I can try a branch of the case, 
nor why it should be cut up into separate parts for trial in different 
Courts. In that Court the defendant could have the benefit of a jury 
trial—so far as I proceed, he would be denied that right. To de- 
prive him of this right, might be oppressive. Shall I, a single Judge 
in vacation, thrust a foreign hand into that Court, and grasp one of 
its suitors, and drag him and part of his case from its jurisdiction? 
If | can do this, I have more power than I supposed myself to have. 
It will not be pretended that I can do this. If I cannot do this di- 
rectly and openly, can I take a subordinate station, at some distant 
point, to guard against the commission of frauds by bankrupts on 
their creditors, while the appropriate tribunal is proceeding in its 
examination of the whole merits of the case? Nothing has been 
shown me, or occurred to my mind, which satisfies me that I can 
act a subordinate part, and gather in, and adjust the fragments of 
this controversy, while the Court in bankruptcy is taking care of the 
more important parts of the concern. That Court is, in contempla- 
tion of law, and also in point of fact, competent to take care of the 
parties, and cases, that may be subject to its jurisdiction, and there- 
fore my interference in the matter would be an encroachment upon 
the authority and jurisdiction of that Court. Of this interference the 
defendant would have a right to complain, and against it he has a 
right to protest. 

It is said, that if I do not interpose, great fraud will be committed. 
I do not think that this consequence need follow, if I stay my hand 
—even if it did, that alone, could not give me jurisdiction. The Court 
in bankruptcy is always open to the complaints of a bankrupt’s cre- 
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ditors. It has the most ample powers. Those powers reach the 
bankrupt and his property in the most searching forms. It may take 
the property out of his hands altogether, ifa proper case is made out. 
It may enjoin him from making any disposition of his property, if that 
should become necessary. He is at all times subject to its examination, 
and bound by its orders. He may be punished at any time for a 
violation of any of its mandates. This tribunal appears to have all 
the power that is necessary to protect the rights of a bankrupt’s 
creditors. If the complaint that is made to me is well founded, if it 
was established in that Court, the most effectual remedy could be 
speedily applied. It is in that Court that the law has placed juris- 
diction over this controversy, and to it the party must be referred for 
the adjustment of his wrongs; and the proceeding is therefore ar- 
rested. 


From the English ‘‘ Law Magazine’’ of February, 1843. 


ON THE RIGHTS OF TENANTS IN COMMON OVER THE 
JOINT PROPERTY. 


Land comprising coal mines was devised to Ann Simpson and 
Julia Harrison in equal shares as tenants in common during their 
respective lives, with remainder to John Thomas in fee. Julia Har- 
rison died, whereupon John Thomas became entitled in possession to 
, one moiety as tenant in common with Ann Simpson, with remainder 
in fee as to the entirety. The coal mines were unopened at the 
time of the decease of the testator, and John Thomas being desirous 
of working them, the question arose how the profits should be ap- 
portioned between him and Ann Simpson. 

It was considered that John Thomas or his lessee could not be 
prevented by injunction from Chancery from working the coal by 
outstroke ; that is, without breaking the surface, nor even by a pit 
or shaft from the surface.* In the latter case just cited, a tenant in 
common sought to restrain his co-tenant by injunction from ploughing 
ancient meadow, and the Lord Chancellor Eldon, observed, “ If one 
tenant in common is doing merely what any other owner of land 
might do, the other cannot have an injunction merely on the ground 
that he does not chose to do so; but if it amounts to destruction, the 
Court will interpose.” Though it is clear that Lord Eldon did not 
consider ploughing up the meadow as destruction, yet he granted the 
injunction on the ground that the tenant in common, against whom 
it was sought, was in possession of the entirety under a lease from 
his co-tenant of his moiety, and Lord Eldon considered that by such 
lease, he engaging as to one moiety to treat the land as an occupying 


* Hole v. Thomas, 7 Ves. 589; Twort v. Twort, 16 Ves. 128. 
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tenant should treat it, could not deal with his own moiety as he might 
if he had not incurred that obligation; and his Lordship stated the 
question to be, whether he must not get rid of that relation so volun- 
tarily contracted, before he could exercise the power which he had 
before he entered into that contract, and his Lordship expressly said 
“on that ground | shall grant the injunction.” 

It is somewhat remarkable, that about ten years before the case 
last cited, a sinilar question occurred in the Court of King’s Bench, 
in the ease of Martyn v. Knowllys* which was not referred to. in 
that case, a tenant in common, who occupied the entirety under a 
lease as to one moiety from his co-tenant, cut down timber, and an 
action on the case in the nature of waste was brought against him by 
his co-tenant, and a verdict was found for the plaintiff; but Lord 
Kenyon, C.J. and the Court of King’s Bench held that it could not be 
maintained, his Lordship observing “ it had neither principle nor au- 
thority for its support. The defendant cat.not be in a worse situation 
by being tenant to the plaintiff of his moiety than he would have 
been in if the plaintiff had not demised to him, and considered in that 
point of view this action cannot be supported. This is an action ex 
delicto.” But though Lord Kenyon seems to have diflered from 
Lord Eldon as to the effect to be attributed to the lease, he states the 
general rule much in the same way. “If one tenant in common 
misuse that which he has in common with another, he is answerable 
to the other in an action as for misfeazance; but here it does not 
appear that the defendant committed any thing like waste, no injury 
was done to the inheritance, no timber was improperly felled ; the 
defendant only cut those trees that were fit to be cut, and if he were 
liable in such an action as this, it would have the effect of enabling 
one tenant in common to prevent the others taking the fair profits 
of their estate. In another form of action the plaintiff will be en- 
titled to recover a moiety of the value of the trees that were cut.” 

We think thet the working of coal mines by a pit from the surface 
would not be deemed an act of destruction by a tenant in common, 
for that is the usual way of deriving profit from minerals within the 
soil; and if, to refer to the case with which we started, John Thomas 
could be restrained either by an action at law or injunction from 
Chancery from working the mines, it might be the means of de- 
priving him entirely of the value of the coal; for, assuming that the 
coal field were not large enough to be worked by itself, if the time 
pissed when it might be worked together with the adjoining coal, 
1 could uot be worked at all, and thus the value of it would be lost. 
This would be the consequence if the consent of Ann Simpson were 
necessary to the working of the coal. John Thomas might be com- 
pelled either to abandon his property or to submit to any terms that 
she might impose. ‘This case shows very clearly the wisdom of the 
law propounded by Lords Eldon and Kenyon. 

But though Ann Simpson could not prevent the coal being worked, 


* 8 Term. Rep. 145. 
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itis clear that she might maintain a bill for an account of the profits 
thence accruing.* How the profits in such a case would be disposed 
of by the Court of Chancery is not very clear, but we think the true 
rule may be deduced from the case of Wickham v. Wickham;} and, 
if so, the profits from the coal mine would be considered as capital 
or part of the corpus of the estate, and Ann Simpson would be 
entitled to one moiety of the annual income during her life. 

In Denys v. Shuckburgh,t Lady Charlotte Denys was entitled to 
one-fourth part of the profits of a lead mine during her life, and she 
was also entitled to another fourth part of the profits during the life 
of George Earl of Pomfret, and Sir George Denys was entitled to 
another fourth part of the same profits, and the reversion of one- 
fourth after the death of Earl George, to the profits of which Lady 
Charlotte Denys was entitled during the life of Earl George, as 
before mentioned. Mr. Baron Alderson, in delivering judgment, gave 
the following clear exposition of the law upon several pvints arising 
from the fact of a tenant in common ee more than a due 
share of the profits of the common propert 

“Tt seems to me quite clear that Lady Charlotte Denys, against 
whose personal representatives this bill has been filed, took an interest 
under the conveyance of 1813, which expired, as to one-fourth of the 
mines in question, upon the death of her brother Earl George; and 
that she notwithstanding, continued to receive the profits arising both 
from that one-fourth which she held in her own right, and the one- 
fourth the interest in which had then ceased; while, on the contrary, 
the plaintiff, Sir George Denvs, continued to receive as before the 
profits arising from one-fourth, being all the while entitled to those of 
the one-fourth which his mother was receiving. All this was done 
bona fide without any fraud, and I| think without any arrangement 
between them, under a misapprehension of their respective rights. 
It is said that this was an adverse possession of the one-fourth share 
by Lady Charlotte ; but I do not think that it was so, unless it can 
be contended that every tenant in common receiving more than his 
share, must be considered as in adverse possession of the surplus so 
received by him. This cannot be maintained with propriety; and 
this is only that case. Both Lady Charlotte and the plaintiff had a 
right to receive, and did during all the time receive a share in those 
rents and profits, as tenants in common. Then this seems to me to 
fall expressly under the statute of Anne,§ which gives in such cases in 
action of account against the co-tenant in common who has received 
more than his share. And I apprehend, that where an action of 
account will lie, a bill for an account may be sustained. I am, there- 
fore, of opinion that the plaintiff is entitled to an account, and I shall 
now proceed to consider from what time such account ought to go. 
The plaintiff contends that he has established that this receipt has 

* Prince v. + ia 1 Atkins, 493; and see 4 You. & Coll. 182. 


+ 19 Ves. 4 t 4 You. & Coll. 42. 
$5& Phone, c. 168.27. See4 You. & Coll. 188. 
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been by mistake of fact, and that this is on the same footing as fraud, 
and prevents the operation, if made out of the Statute of Limitations, 
which in equity is adopted as a guide, but is not at law binding on 
the Court. L agree in that conclusion if the circumstances of the case 
warrant it. But here, it seems to me, that the plaintiff had the 
means, with proper diligence, of removing the misapprehension of 
fact under which [ think he did labour. He had in his power the 
deed on which the question turns; and although it is perhaps rather 
obscurely worded, still I think he has allowed too much time to 
elapse not to be fairly considered as guilty of some negligence; and 
a Court of Equity, unless the mistake be clear, and the party be 
without blame or neglect in not having discovered it earlier, ought, 
in exercise of a sound discretion, to adopt the rule given by the 
statute law as its guide. That is what I shall do here. At law 
Sir George Denys would be barred from recovering all sums re- 
ceived more than six years before filing his bill, had he not been 
absent from England and within one of the exceptions of the statute. 
Sut he went abroad, and so continued from 1882 to the death of 
Lady Charlotte. [ think therefore, that the account must go as far 
back as his departure froin England, and that the Master should take 
an account of all sums received after that time by Lady Charlotte.” 
Asa practical inference from the foregoing observations, we would 
suggest, that, if a lease be made of an undivided moiety, it should 
contain an express power for the lessor to distrain. W.C. W. 





IN THE DISTRICT COURT FOR THE CITY AND COUNTY OF PHILADELPHIA. 


=m Rule to show cause of action why the capias ad respon- 
Wii tams dendum should not be quashed. 


The plaintiff’s affidavit set forth, that the plaintiff had delivered to 
defendant a negotiable promissory note to get it discounted. That 
defendant obtained the note from him fraudulently, not intending to 
give the plaintiff the proceeds of the note, but to appropriate them to 
his own use. 

Haley, for the rule, contended that plaintiff could not evade the 
provisions of the non-imprisonment law by conceiving his action in 
tort, when it was really found upon contract, as the Court would see 
that it was in this case. St. G. T. Campbell, contra. 

By the Court. The action is not brought on any contract, but 
repudiates the idea of contract altogether, going for unmitigated da- 
mages for the deceit and fraud. A party may in many cases waive 
a tort, and bring assumpsit as he might have done in this case, and 
declare for money had and received to his use, if the note has been 
actually disposed of and the proceeds received by the defendant. 
But ii cannot be pretended that he is obliged to adopt this course. 
He has his election. Rule discharged. 
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(Continued from page 352.) 


Enthimemas are always used with a degree of success, when the 
orator finds it necessary to make use of an epigrammatic point. 

There is something humorous in the enthimema that closes the 
following whimsey— 


When Thomas called his wife his half, 
I like the tellow’s whim: 

She cuckolds Thomas; so the jilt 
Belongs but half to him. 


I shall conclude what I had to say on the enthimema with this 
observation. It is not always by virtue of the suppressed proposition 
that a consequence is drawn from the antecedent: for instance, if after 
having measured two pillars with my cane, I conclude by saying, 
each of these pillars is three times the length of my cane; therefore 
they are equally high: this consequence will satisfy me, though I 
had never once thought of the general proposition; when tivo things 
are equal to a third, they are equal to one another. 

The third manner of arguing is a very pressing one, and is known 
by the name of dilemma. It is usually composed of two contradic- 
tory propositions, by the means of which you prove that your anta- 
gonist is conquered which side soever he may take. ‘To do this 
effectually you must leave no medium between the members or the 
propositions of the dilemma, otherwise there will be a gap for your 
adversary to escape. Such is the defect of this dilemma by whicha 


Roman citizen wished to induce Fabius to hazard an action with 
Hannibal. 


If you are a good citizen, you should conquer or die for your country. I must do 
neither, replied Fabius, there is a medium which every true citizen should prefer to both ; 
I will temporize. 


The rules of the dilemma may be reduced to two: the first is, that 
there must be no medium between the members of the dilemma, as I 
have said; for if there be, the propositions cannot be contradictory. 
The second rule is, that the inference, or the consequence which you 
draw from the first member of the dilemma should incontrovertibly 
flow from the antecedent, otherwise one might deny the consequence 
with impunity, and thus overthrow the dilemma, which, by the way, 
should never appear, without being confident of victory. 

The Roman who endeavoured to persuade Fabius to give battle, 
fancied he should force the general to own that it was his duty to do 
so: but the Dictator avoids the sophism by adopting the medium 
betwixt the two extremes proposed to him. 
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The same observation may be made on the famous dilemma, by 
which it was intended to prove that a man who marries must be 
miserable. 


Fither the woman you will marry is beautiful, or she is not; if she is not, she will dis- 
gust you in a short time ; 1f she is beautiful, she will make you jealous; therefore, if you 


marry you will be wretched. 


This dilemma is deficient on account of the medium left in the first 
member; for the woman may be neither beautiful nor ugly ; and, 
besides, the conclusions drawn from these two conditionals ; if she is 
ugly, she will disgust you; if she is beautiful she will make you jealous, 
are overstrained, and by no means flow from the antecedents. A 
woman without being beautiful, nay, a homely woman, may possess 
qualifications and merits of so uncommon a nature as strongly to 
attach a man’s heart; and a lovely woman may have virtue to be a 
safeguard to her charms. 

In short, the dilemma is an argument generally retorted against 
the person who employs it, if it does not at once secure the victory ; 
there is no other way of combating a bad one than by retorting it: 
for instance, an Ancient, desirous to persuade a man not to accept of: 
a public employment, made use of this dilemma. 


Either you will acquit yourelf well or ill of the charge now offered you: if well, you 
will draw a world of enemies on your back ; if ill, you will offend the Gods; therefore you 
must not meddle with affairs of state. 


His friend might have retorted upon him in this manner : 


If my conduct is prudent and humane, I shall gain many friends: if just and equitable, 
I shall please the Gods; therefere, I need not dread undertaking the office. 


As the nature and form of a dilemma require much clearness and 
great conciseness, there can be but a slight shade of difference be- 
twixt the oratorical and logical dilemma. 
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MEMORANDA 


In THE DISTRICT COURT FOR THE CITY AND COUNTY OF PHILADELPHIA. 
Saturday, June 17, 1843. 


Matone Motion to set aside an 
vs. execution issued onajudg- 
Tue Patapecenia & Reapine R. R. Co. ) ment in the above case. 


The suit was by amicable action to March, 1842, and the agree- 
ment for entering the action contained also a confession of judgment 
for $20,000, with a stay of execution providing for the payment of 
the amount of the judg nent in four annual instalments—and with a 
further proviso, that should the defend:nts fail to pay any one of the 
instalments at the stipulated time, the whole should at once be there- 
upon due and payable, and plaintiffs to be at liberty immediately to 
sue execution for the entire amount. This is substance of the 
agreement, and judgments with such provisions have become of late 
very common in our practice, and the decision of this cause by the 
Court, as it is the first in which the effect to be given to them has 
been brought up and settled, is particularly important. On the 22d 
of April, 1843, the first instalment under this judgment became due. 
No payment or tender was made by the defendants on the day. 
Five or six days after the plainti!l issued execution on the judgment 
for the whole amount. Two or three days after the execution had 
issued the defendants raised the amount of the first instalment, and 
paid it into the Sheriff’s hands unconditionally, and then went into 
Court and obtained this rule upen certain affidavits of officers of the 
Company, laying as one ground of the application, that there was an 
understanding between the parties growing out of several previous 
transactions, that the plaintiff shouid call at the office of the Company, 
and make some arrangement with them for the payment of the in- 
stalments as they fell due—that no application had been made to 
them in the present instance, and the issuing of the execution for the 
whole amount of the judgment, had therefore taken them by surprise. 


Vor. II.—No. 25. 49 
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Upon these affidavits the Court granted the motion, which upon its 
return was argued by Mr. Meredith for the rule, the Court declining 
to hear Mr. Dallas for the plaintiff. ‘There was another case of the 
same kind against the same cefendants. 

By the Court. ‘The argument for the rule has been placed upon 
two grounds. 

1. That these agreements were in the nature of penalties, against 
which a Court of Equity would relieve upon compensation being 
made: that the Court would give such a construction to them ag to 
prevent injustice from trifling delay, and relieve where the substantial 
part of the agreement was com| lied by the actual payment of the first 
instalment. It is undoubtedly true, that the well settled principle in 
Courts of Equity is as stated, to relieve against penalties and for- 
feitures, wherever the parity against whom the relief is prayed can 
be fully compensated—and in general he ean be compensated by the 
payment of the sum actually due, with interest and costs. But these 
azreements have never Men considered m Pennsylvania in the light 
of agreements with a penalty or forfeiture annexed. ‘They conler 
a privilege upon the defendants upon the performance by them of 
certain acts, and the dis'inction between such cases and cases where 
there is a penalty or forfeiture, is sulliciently clear. In Davis v. 
Thomas, Russell & Mylne 506; 4 English Chancery Cases 533, the 
Master of the Rolls says: “In alleases of the payment of money, where 
a penalty or forfeiture is introduced for the purpose of security, 
there a Court of Equity will relieve against the penalty or forfeiture, 
upon the ground of full eo npensa ion, hy giving interest. But where 
there is no stipulation for penalty or forfeiture, but a privilege is 
conferred, provided money be paid within a stated time, there the 
party claiming that privilege must show that the money was paid 
accordingly: as ina case of interest reserved on a loan at five per 
cent. witha proviso that foor per cent. will be accepted, if paid 
within a limited time afier it became due: or in the case of a ceve- 
nant for renewal of a lease on the payment of a certain fine at a 
stated period.” ‘This opinion ef the Muster of the Rolls was con- 
firmed by Lord Chancellor Brougham on appeal—and applying it to 
this case and all other agreements of the same kind, there is no diffi- 
culty in coming to the proper conclusion. There is here no penalty 
or forfeiture, but the agreement simply confers upon the defendants 
the privilege of having execution staid upon performance by them of 
certain acts. Of course if suilicient ground of fraud, accident, or 
surprise were laid, the Court would interfere and give relief. 

2. The second ground upon which the defendants have placed 
their case, has accordingly been that of surprise, owing to an alleged 
understanding growing out of the course of previous transactions 
between the parties. The officers of the Company, testify that on 
previous occasions of a similar cheracter, plaintifls did call at the 
office and receive or make arrangements for receiving their money. 
But they do not seem to the Court to establish any settled usage from 
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which any legal obligation to call is imposed upon the plaintiffs. It 
does not however appear that if they had called, the defendants 
were ready to pay them; they had not the money in hand; the 
officers say that if they had called they would have opened a ne- 
gociation, and if an execution for the whole amount had been threat- 
ened, they would have raised the money. Under this evidence the 
Court do not consider this ground as made out to their satisfaction, 
and under these circumstances to interfere, would be to make a 
contract for the parties different from that which they have them- 
selves made, and by which they must be content to abide. 
Rule absolute. 


HOLMES v. THE PHILADELPHIA & READING R. R. Co. 


This was an action to recover damages on account of the refusal 
of the defendants to erect a causeway over their road which ran 
through the land of the plaintiff. At the time the Rail Road was 
constructed originally, a private road Jead from the plaintiff’s farm 
toa public one. At the point of intersection of this private road 
with the Railway, there was considerable cutting, but at the distance 
of about one hundred yards from the intersection it is level with the 
ground, and the Company have there placed a causeway. Both 
these points are on the farm of the plaintiff. The communication 
from one point of the plaintiff’s farm to the other part by means of 
the causeway which has been placed, is practicable, though not so 
convenient as if it had been at the intersection of the private road. 
The plaintiff gave the defendants notice that he desired the causeway 
at this latter point, and upon their refusal commenced this action for 
damages. Upon this state of facts, which all appeared by the plain- 
tiff’s own evidence, the Judge before whom the cause was tried 
non-suited him, and the motion now was to take this non-suit off. 

The Court referred to, and read those parts of the defendants’ 
charter which applied to the case. (Act of Assembly 
It appeared clearly from these provisions, that all that the Company 
was bound to do, was to place one sufficient causeway on each farm, 
In this case the company had done so. It is the privilege of the 
Company to make it upon any part of the farm which it finds most 
convenient, provided it furnishes a passage, which in this case it did 
without question. The direction to enter the non-suit was right, and 
this motion was therefore refused. 





WEST v. BIRCH. 


This was trover for certain pianos. There was a verdict for 
$1600. This was a rule to show cause why a new trial should not 
be granted, for which two reasons were mainly relied on. 1. That 
the Judge had erred in the admission of W. Swift as a witness for 
the plaintiff, and 2. That the damages were excessive. 
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W. Swift had placed these pianos with defendant for sale, and re- 
ceived on them a certain advance for which he had given his pro- 
missory notes which are still held by the defendant. He afterwards 
made a general assignment to the plaintiff, for the benefit of his 
creditors. 

By the Court. Both these reasons seem relied on, under a mis- 
taken conception of the legal efiect of this verdict. There was much 
evidence, and it was so; ewhat a complicated case. One of the 
questions was as to the right of the defendant to hold for a general 
balance. ‘The true effect of this verdict and judgment, is to transfer 
the property in the pianos to the defendant. In this view Swift’s 
interest was balanced. If his evidence produced a verdict for plain- 
tiff, and so went to increase the fund out of which his creditors were 
to be paid, it at the same time made him liable on his notes to de- 
fendant. Jacoby v. Laussat, 6 8. & R. 300, rules this point. 

Rule discharged. 


SHAW TO THE USE OF CLEMENT v. M‘CLELLAN. 


This was an action ona recognizance for a stay of execution. 
Edmund Badger being indebted to Peter Wager, gave him his pro- 
missory notes for the amount indorsed by Samuel Badger. These 
notes were indorsed and passed by Mr. Wager, and afterwards came 
into the hands of Charles Shaw. Not being paid at maturity, Shaw 
commenced actions against the maker and both indorsers, and ob- 
tained judgment. The present defendant became bail for stay of 
execution in all these cases. Before the expiration of the stay, Mr. 
Wager became desirous of disposing of some real estate, and em- 
ployed for that purpose Mr. Clement, a conveyancer, who effected a 
sale for him, but the purchaser refused to take unless the property 
was released from the eflect of Shaw’s judgment. In order to ac- 
complish this, and with a vew to retain the security of these judg- 
ments against the maker and first indorser who were both liable over 
to him, Mr. Wager procured an assignment of the judgments to be 
made to Mr. Clement, who thereupon released the real estate which 
he desired to sell. There was no doubt that Mr. Wager was really 
the party in interest in this suit. ‘There was a question of fact raised 
on the trial, whether the defendant had not become bail for all the 
deferdants at Mr. Wager’s solicitation, in which case it was clear 
that he would not be liable. The Judge left that fact to the jury, 
reserving the point whether if it were not so, the defendant would 
still be liable. ‘The jury found for the plaintiff, and the cause now 
came up on a motion for a new trial and on the reserved point. 

By the Court. There is no doubt that if the bail for stay of exe- 
ecution in the action against the maker had been a different person, 
he would be liable in this action for Mr. Wager’s benefit. The 
assignee of a debt is entitled to the advantage of all the securities 
which the creditor holds. There is no express decision, however, 
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upon the point, where the same person has become surety for both 
parties. After a careful consideration of the case, however, we are 
satisfied to let this verdict stand. Rule discharged. 


DEPUY v. SILVER. 


This was an action of covenant for three quarters rent, on an 
instrument in the nature of a lease of a wharf on Schuylkill for the 
term of five years at the yearly rent of $1000, payable quarterly. 
The lease coutained a covenant, that the lessee should have the free 
use and privilege of a good road for carts from the wharf to Gray’s 
Ferry Road, and to the water of a well in the vicinity. Defendant 
among other things, pleaded that he had not had the free use and 
privilege of a good road, nor the water of the well—upon which 
plaintiff took issue. ‘The jury found a verdict for plaintiff for $1. 
This was a motion for a rule for a new trial. 

By the Court. By the finding of the jury it seems they allowed da- 
mages for the breach of the covenant in question, during the whole 
term of the lease. It is contended that only so much should have 
been defalked by the jury from the plaintiff’s demand as was pro- 
portioned to the period for the rent of which this suit was instituted, 
and the case of Warner v. Caulk, 3 Wharton, 193, was much 
pressed. But that was an action of replevin, and the Chief Justice 
in delivering the opinion of the Court, intimated that the decision 
would have been different had the action been covenant. Here the 
term of the lease has expired—the pleadings raise the question of 
damages during the whole term—the plainiff accepted that issue and 
went to trial. There is do doubt that in any pending action for the 
rent of any other quarter, the plaintiff can protect himself by proper 
pleadings from having this defalcation again set up. The defendant’s 
plea was undoubtedly bad for duplicity, and was the subject of special 
demurrer: but that defect is cured by the plaintiff replying and 
going on to trial. Rule discharged. 


SMITH v. WINDER. 


On a judgment in this Court on which execution had been issued, 
defendant sued out a writ of error, and on a certificate of the Pro- 
thonotary of the Supreme Court in the usual form, that bail in error 
had been put in, this Court set aside the execution. 

A motion was then made by Miles, to vacate the order setting 
aside the execution, on the ground that the recognizance was not in 
legal form. 

The recognizance in question was “ upon condition that the plain- 
tiff in error prosecute his writ of error with effect, and if judgment be 
affirmed, that he satisfy and pay the debt, damages, and costs re- 
covered, together with such costs as shall be awarded by occasion 
of delay of execution.” The 7th section of the act of June 16, 1836, 
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entitled, “ An act relating to executions,” (Stroud’s Purdon 412,) 
provides “ that execution shall not be stayed upon any judgment in 
any civil action or proceeding, by reason of any writ of error from 
the Supreme Court to any other Court of this Commonwealth, unless 
the plaintiff in such writ or some one in his behalf, with sufficient 
sureties, shall become bound by recognizance to the party in whose 
favour such judgment shall be given, with condition to prosecute 
such writ of error with eilect, and if the judgment be affirmed, or 
the writ of error be discontinued or non-prossed, to pay the debt, 
damages, and costs (as the case may be,) adjudged, (or) accruing 
upon such judgment, and all other damages and costs that may be 
awarded upon such writ of error.” 

The first form which was settled by a rule of the Supreme Court, 
has been invariably followed in all cases without regard to the pro- 
visions of the act of 1836. It will be observed that the principal 
difference consists in the words, “or the writ of error be discontinued, 
or non-prossed” inserted—and the words at the end * all other da- 
muges and costs that may be awarded upon suc h writ of error. 
After this motion was made, the Supreme Court with the consent in 
writing of the bail in error, ordered the recognizance in question to 
be amended, by the insertion of the words, “ or the writ of error be 
discontinued or non-prossed,” but no application was made nor 
amendment ordered, for the addition of the last clause. 

Meredith for defendant. 

By the Courr. Three points have been made. 

1. That this Court are bound by the certificate of the Prothono- 
tary of the Supreme Court, of the entry of bail error, and cannot go 
behind it to examine the sufficiency of the form of the recognizance. 

2. That the original recognizance was a substantial compliance 
with the act of Assembly, and therefore good. 

3. That if it were not, the defect has been cured by the amend- 
ment ordered by the Supreme Court with the written consent of the 
sureties. 

We are clear that this second point is sufficient. This dispenses 
with the necessity of noticing the others, and we prefer placing it 
upon that ground, because it goes to sustain the settled and uniform 
practice. “The words « prosecute with eflect,” covered all the 

matters in the cause more particularly provided for in the form given 
in the act. Shaw v. Hunt, 9S & R. 404, and other cases might be 
referred to, and the decision upon recognizances given upon ¢ appeal 
from awards of arbitrators are uniform, that the form given by the 
act need only be substantially not literally followed. In this case 
there is no substantial difference. There are no damages given upon 
a writ of error in the Supreme Court, which cannot be included in 
the words and meaning of the recognizance entered in this case. 
The revisors of the code were specially directed to examine and in- 
corporate in the report, the British statutes in force in this Common- 
wealth, and this particular form is found in some reported to be in 
force. Motion refused. 














Notes on THE Law or Forciste Entry anp Derainer 1n PENN- 
SYLVANIA. 


Act of 1700. “ Whosoever shall violently or forcibly enter into 
the house or possessions of another, &c. shall be punished as a breaker 
of the peace, and make such satisfaction as the circumstances of the 
fact will bear.” 

Stat. 15 Rich. 2, c. 2. (reported to be in force) Upon complaint 
made the Justice or Justices are to take the power of the County, 
and go to the place where the force is made: and upon record if 
any are found holding forcibly, they shall be put to gaol. 

One Justice may make a record of such holding, and such record 
is not traversible, because he acts not as a Minister but as a Judge. 
If the person shall either traverse the entry, or force or plead that 
he has been three years in possession, the Justices may summon a 
jury for the trial of such traverse, for it is impossible to determine it 
upon view. 1 Hawk. P. C. 142. 

Stat. 8, Hen. 6, c. 9. Justices power to inquire, &c. Cause to 
reseize the lands, and shall put the party so put out in full possession. 
Shal! issue venire to the Sheriff. Jury to consist of “ suflicient and in- 
different persons, dwelling next about the lands so entered as before,” 
“have land of the yearly value of forty shillings by the year at least 
above repairs.” Three years possession a protection. St. 31 Eliz. 11. 
No restitution to be made where there has been three years possession. 

A doubt arose upon the word reseize, whether it was sufficient to 
extend the benefit of the statute to termors for years ousted of their 
possession. ‘To remove this doubt, stat. 11 Jac. 1, c. 15. 

If lessor eject lessee, and afterwards again be ejected by him, he 
has no remedy by restitution under 8 H. 6, for he was always seized, 
and is not within 21 Jac. 1. A justice may remove the force and 
commit the offender. 1 Hawk. 144. 

The principal end of these statutes seems to be to oblige all persons 
to refer themselves to the Courts of Justice for the decision of their 
claims to the possession of land, and to restrain them from disturbing 
the public peace, by such endeavours to right themselves. Ibid. 151. 

A. was in possession of the premises for eight or nine years by 
having tenants thereon who paid him rent; his last tenant let in de- 
fendant’s brother who claimed title. Defendant cultivated for his 
brother. A. took defendant to the place and desired. him to give 
him possession. Defendant said he could not, as the right was 
his brother’s. A. laid hands on him gently, whereupon defendant 
took up a stick and bid him stand off. Held, that an indictment for 
forcible entry and detainer would not lie. “ Force, and arms and a 
strong hand” are indispensable ingredients in this offence. Defendant 
neither struck nor attempted to strike, nor did his conduct excite any 
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fears in A. This kind of proceeding should be discouraged, unless 
the party has been guilty of an evident force. The last tenant acted 
improperly in letting in ¢efendant’s brother, but a proceeding under 
the landlord and tenant’s act would have met the whole case. 

The statutes of forcible entry and detainer were made for very 
wise and good purposes, when the spirit of the times was very dif- 
ferent from the present. ‘Their provisions, which formerly were 
construed liberally, should now receive a strict construction from 
change of circumstances. Resp. v. Devon, 1795, 1 Yeates 501. 

In the Commonwealth v. Dixon, Cumberland, Oct. 1792, where on 
an indictment for a forcible entry, no other force was proved, than 
such as is implied in every trespass, the defendants were held not to 
be within the statute against forcible entry, and were acquitted. 1 
Smith’s L. 3. 

In an indictment for a forcible entry, all that comes in question is 
the possession and force. Even where one without shadow of right 
has obtained possession by force, he will not be dispossessed by in- 
dictinent where he has been three years in peaceable possession. A 
man may circumscribe for himself a reasonable possession within 
such bounds as are usually allowed, and will be protected by the 
law in such possession. ‘There must be at least such acts of violence, 
or such threats, menaces, signs or gestures, as may give ground to 
apprehend personal injury or danger in standing in defence of the 
possession. On the plea of not guilty the defendants cannot be ac- 
quitted, because the forcible entry has been, (if it have been) followed 
by three years peaceable possession. This bars the remedy by resti- 
tution; and ought to be pleaded so that it may appear of record and 
not exist in the evidence only. Pennsylvania v. Robisons 1791 
Addis. 14. 

Actual possession in the prosecutor ought to be proved. Words 
are the slightest symptoms of force. If their meaning was to impress 
terror of personal harm, this is force. Pennsylvania v. Waddle, 
Addis. 41. 1792. 

A. had a warrant and survey. Built two small cabins without 
doors, and deadened an acre and a half at different times. The de- 
fendant took possession, lived in one of the cabins and built another. 
He stood in the opening of his cabin with his gun, and refused to go 
off unless he were forced. Held, that surveying the land, building 
cabins, and leaving them unfinished and empty is not occupying or 
possessing the land. Entering on vacant land is not a public offence; 
and after such entry, there can be no forcible detainer, for there was 
no possession in another at the time of the entry. Pennsylvania v. 
Lemmer, 1796. Addis. 315. 

When it is said that breaking open a dwelling-house is indictable 
whether any person be in it or not, that must be understood of a 
dwelling-house or premises of which some one is in possession. 
Having only cattle on the land has been considered as not being in 
possession. Pennsylvania v. Leach, 1798. Addis. 352. 
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A forcible entry and a forcible detainer are distinct offences, and 
although both are charged in the same indictment, the defendant 
may be acquitted of one and convicted of the other. So if one is 
defectively set out, and the other well, he may be convicted on that 
which is well. Commonwealth v. Rogers, 1814,1 8. & R. 124. 
There may be a forcible detainer though the entry was peaceable. Ib. 

An indictment describing the premises as a “ certain close of two 
acres of arable land, situate in Shirley Township, in the Count 
aforesaid, being part of a large tract of land, adjoining lands of A 
and C D.” Held, to be sufficient. It is the opinion of Hawkins that 
an indictment of this kind dves not require greater certainty of de- 
scription than an ejectment. Now the description in this case would 
certainly have been sufficient in an ejectment before the late act of 
Assembly, which prescribes certain particulars, not necessary at 
Common Law. But this act does not extend to indictments. The writ 
of habere fac. pos. in ejectment, is much like the writ of restitution in 
an indictment. In both, the Sheriff receives information from the 
party who is to receive possession, and in both the Court who heard 
the evidence will superintend the execution and guard against in- 
justice. Dean et. al. v. The Commonwealth, 1817, 3 8S. & R. 418. 

To say, “ possessed in his demesne as of fee,” is defective, but the 
use of the word seised or disseised in other parts, with a reference 
to the former words as, “ so seised,” or “ so disseised” will make it 
good. Fitch v. Remp 1800, 3 Yeates 49. In the same case as 
reported in 4 Dall. 212, the words of reference are not relied on. 

The time when he was seised need not be stated. Nor can title be 
given in evidence by the defendant to prevent restitution. Resp. v. 
Shryber, 1782, 1 Dall. 68. 

An inquisition of forcible entry quashed, because defendant (qu. 
prosecutor) was said to be possessed, but no estate or term was laid. 
Hawkins is express that an inquisition of forcible entry will not lie 
in the case of a tenant at will. Resp. v. Campbell, 1788, 1 Dall. 354. 

A naked possession laid without some estate or interest is insufficient 
to authorize an award of restitution. Our act of Assembly notwith- 
standing it directs that persons guilty of forcible entry shall “ make 
such satisfaction to the party grieved, as the circumstances of the 
fact will bear,” has never been construed to be more extensively re- 
medial, than the stat. 5, Rich. 2, c. 7, of which it has with us been 
held to supply the place. Bard v. The Commonwealth, 1820, 6 S. 
& R. 252. 

Evidence of force against a lessee for years, will not warrant a 
conviction on an indictment, stating it to be against the freehold of 
the landlord. Nor where it is stated to be against one, when there 
are two joint tenants. Resp. v. Sloane, 1797, 2 Yeates 229; S. P. 
Pennsylvania v. Grier, 1791, 1 Sm. 3. So where the indictment 
was for forcible entry and detainer of a messuage in possession of A. 
for a term of years, and the evidence was of a forcible entry into a 
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field, and no lease was produced, it was held, that the indictment 
could not be supported. Pennsylvania v. Elder, 1 Sm. 3, 1792. 

Indictment for a torcible entry into a messuage, tenement, and 
tract of land, without mentioning the quantity of acres, held bad 
after conviction. There should be at least as much certainty in a 
criminal prosecution as in an ejectment. Judgment reversed and 
re-restitution awarded. M/+Nair v. Remp. 1806, 4 Yeates 326. 

The statute of Richard 2, went no tarther, than to authorize a 
Justice or Justices to convict the oflender, to fine and imprison him, 
and remove the force. But the st. 8 H. 6, gave power to hold an 
inquisition, and to restore the party ousted to his possession, in case 
the force was found by the jury. This statute makes no mention of 
damages, nor does it say, that the defendant may traverse the finding 
of the jury. Yet it has been held that a traverse may be tendered, 
whereupon a new jury shall be summoned for the trial of the traverse, 
and restitution cannot be made, until the defendant is convicted by 
a second jury. Upon conviction, the Justices might make restitution 
of the possession, but they had no power to award damages. Hitherto 
and until the 31st year of Elizabeth, the defendant had no means of 
avoiding restitution, but by traversing the inquisition, and obtaining 
a verdict in his favour. But by the st. 31 Eliz. c. 11, the defendant 
may plead three years possession, and it was thereby enacted “ that no 
restitution upon an indictment of forcible entry or holding with force, 
should be made, if the person indicted have had the occupation or 
been in quiet possession for three years together, next before the in- 
dictment found, and his estate therein not determined, and restitution 
shall stay till that be tried, and if it is found against the party indicted, 
he shall pay such costs and damages as the Judges or Justices shall 
assess, to be recovered as costs and damages in judgments in other 
cases. Now it is very clear, that by this statute, damages are only 
given in the case of a plea of three years possession, nor has any 
judgment been shown where they were awarded in any other case. 
Commonwealth v. Stoever, 1815, 1 S. & R. 480. 

It has often been decided, that a certiorari does not operate as a 
supersedeas, in a proceeding under the landlord and tenant act. 
But it has never been so decided, in the case of a proceeding under 
the statutes of forcible entry and detainer. Anon. 4 Dall. 214. 

Fox entered on a lot in South street, which was uninclosed. He 
fenced and filled it up, and either loaned or made a donation toa 
third person, who commenced the erection of a place of worship on 
it. The defendant claimed under Hill, who had been in quiet pos- 
session thirty years and upwards. ‘They went to the ground, broke 
down the fence with axes, and erected a house in which they placed 
a tenant. Fox went and protested against their proceeding: he 
swore to fears of personal violence. In charging the jury, Judge 
Gibson said, “ Courts now say that where the object is to take a 
short cut at possession, they will not countenance forcible entries. 
Mere civil suits must not be turned into criminal prosecutions. The 
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party who institutes the prosecution must have been in quiet and 
peaceable possession ; not a mere scrambling possession. Otherwise 
the party last turned out is not protected by the statutes of forcible 
entry.””, Commonwealth v. Morris et al. 1820, MS. case cited, 1 
Ashmead 146. 

The party then who hopes to succeed in such a prosecution must 
have a quiet, peaceable and actual, not a mere scrambling possession, 
and the entry must be accompanied by actual force or intimidation. 
Again, it is not every actual possession that is adequate for this 
purpose, for a man who breaks open the door of his own dwelling- 
house or a castle which is his inheritance, but forcibly detained from 
him by one who claims the bare custody of it, cannot be guilty of 
forcible entry. Commonwealth v. Keeper of the Prison, 1828, 1 
Ashmead 140. 

An indictment lies at Common Law for a forcible entry, and has 
been accordingly sustained in a case where the words used were 
“manu forti,’”’ as these are the words used in the statutes, and they 
imply a greater degree of violence than vi et armis, a common 
trespass which is not indictable. The words “ unlawfully expelled” 
upon demurrer to the indictment, prevent the question from arising 
whether at Common Law a party may enter by force into that to 
which he has a legal title, as it is laid down in Hawkins. Rex. v. 
Wilson, 1799, 8 T. R. 357. 

Lord Tenderden. “ An indictment for a forcible entry cannot be 
supported by evidence of a mere trespass, but there must be proof of 
such force, or at least such a shew of force, as is calculated to 
prevent any resistance.” The wife of the party in possession may 
commit this offence. Rex v. Smyth, 5 C. & P. 201. 1832, 24 Eng. 
C. L. Rep. 279. 

On the trial of an indictment for a forcible entry under the statute 
8 H. 6, c. 9, and 21 Jac. 1 c. 15, the party dispossessed is not a com- 
petent witness for the prosecution. Rex v. Williams, 4 M. & R. 
471; 9B. & C. 549, 1829, 17 Eng. C. L. Rep. 440. Bayley, J. 
“‘ The public interest will still have the protection of a Common Law 
indictment, and there is nothing from which an inference can fairly 
be drawn that it was with a view to the public interest, and not for 
the sake of the private benefit of the party grieved, that the provision 
for restitution was introduced into the statute. Where it is plain 
that the detection and conviction of the offender are the object of the 
Legislature, the case will be within the exception, and the person 
benefitted by the conviction, will, notwithstanding his interest, be 
competent.” Ibid. 

The law is otherwise in Pennsylvania, on the ground of necessity. 
The prosecutor or his wife is a good witness, to prove the force but it 
seems not the possession, which being a matter of notoriety the ne- 
cessity does not exist. Resp. v. Devou, 1 Yeates 501; Resp. v. 
Shryber, 1 Dall. 68; Pennsylvania v. Robison, Addis. 14. 

The statute 15 Ric. 2 c. 2, gives Justices a summary jurisdiction 
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to convict, on their own view, for a forcible detainer after a forcible 
entry. The stat. 8 H. 6,c.9, recites that the stat. 15 Ric. 2, c. 
2, does not extend to entries in tenements in peaceable manner, and 
after holden with force, and then enacts, that that statute shall be 
duly executed, and if from thenceforth any doth make any forcible 
entry in lands, &c. or them do hold forcibly after complamt thereof 
made wi hin the same County where such entry is made to the Jus- 
tices of the Peace, they shill cause the statute duly to be executed. 
Held, that the stat. of 8 Hen. 6, was intended to give a summary 
jurisdiction in cases of forcible detainer after an un/aiwful entry ; and 
that a conviction by Justices on that statute, merely stating an entry 
and a forcible detainer was insuilicient, 1832. ‘The King v. Oakley, 
4B. & Ad. 307; 2: Eng. C. L. Rep. 61. By Parke, J. “It will 
not follow from our decision, that the stat. 8 H. 6. ¢. 9, does not 
apply to the case of a tenant at will or for years, holding over after 
the will is determined or term expired, because the continuance in 
possession afterwards, may amount in judgment of law to a new 
entry.” Hawk. P. C. b. 1, c. 64, s. 34. 

If possession under a writ of restitution on an inquisition for a 
forcible entry, is aveided immediately after execution by a fresh 
force, the party shall have a second writ of restitution without anew 
inquisition. If the avoidance is not immediate, not. The second 
writ must be applied for within a reasonable time after the avoidance. 
Three years is an unreasonable time. Where an inquisition for a 
forcible entry is quashed after restitution granted, if the restitution 
was just, awarding re-restitution is discretionary. If tortious, of 
right. Rex v. Harris, 1 Ld. Raym. 482. 

For forms of proceeding see 2 Burn. Justice 267. Commonwealth 
v. Stoever. 18S. & R. 480; Archibold’s Criminal Pl. 173. 


From the London Law Magazine of May, 1843. 
RECENT REFORMS IN CHANCERY. 


1. Statute 5 & 6 Victoria, chapter 103. 

2. General Orders:—12th Oct. 1841; 1st Nov. 1841; 11th Nov. 
1841; 17th Nov. 1841; 19th Nov. 1841; 10th Dec. 1841; 11th 
April, 1842; 8th July, 1842; 3d Aug. 1842; 5th Aug. 1842; 20th 
Oct. 1842. 


In former times, it was a tiresome and most unprofitable task, to 
mark the sayings and doings on the subject of Chancery Reform. 
Session after session a long harangue was delivered by some cham- 
pion of the mercantile or landed interest upon the grievous abuses to 
which commerce and property were the prey; or the House of 
Commons was enlivened by the declamation of some lawyer of the 
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Common Law Bar, who hoped to gain distinction in Parliament by 
condemning that part of the profession with which he had the least 
ossible acquaintance. ‘Torrents of abuse were poured upon Lord 
Eleon, as a Judge wavering in his mind, and dilitory in his de- 
cisions; and the orator, who had thus seasoned his eloquence with 
personal attack, and had given vent to an overflowing tide of patriotic 
indignation, thought his character established as a Chancery re- 
former. 

That seed, sown by husbandmen of this description, should yield 
no fruit, was an event in conformity with the order of nature. Ex 
nihilo nihil fit. A different class of labourers was required; fit 
instruments were to be chosen; and the work was to be undertaken 
by men, who combined with a sincere wish for improvement all the 
knowledge and determination and personal and professional influence, 
which were required for the attainment of their object. Our readers 
are probably aware, that in the year 1841, the Master of the Rolls, 
V. C. Wigram, Mr. Pemberton Leigh, and the late Mr. Sutton 
Sharpe, formed themselves, at the suggestion of Lord Cottenham, 
into a Commission for the consideration of Reform in Chancery. 
That these learned persons were well able to discharge the duties 
which they undertook, will scarcely be disputed by any one, who is 
acquainted with their characters in the Court. 

Lord Cottenham himself commenced the work by his orders of 
August, 1841. In May, 1842, when we last drew the attention of 
our readers to the subject, the commission was in active operation. 
The act of last session, and the orders which have since appeared, 
are the first fruits of their exertions. Probably the day is far distant, 
when, in this labour of improvement, any thing that is done will not 
leave much undone. But the vast mass of property, and the com- 
plication of interests, affected by the condition of the Court, are a 
reason why the reform should be a gradual work ; and the recent 
alterations, if fairly considered, assume a very respectable ap- 
pearance. 

Mr. Daniel’s pamphlet, on which we formerly made some remarks,* 
was the last effort in favour of the Six Clerks’ Office. Indeed it was 
less like a speech for acquittal, than a remonstrance against imme- 
diate execution; and made us imagine, at the time of its publication, 
that, in the learned author’s opinion, nothing remained for the ex- 
ercise of his talents, except the last sad office of a funeral oration. 
That the six clerks should survive the speech of Mr. Pemberton Leigh, 
and Mr. Field’s pamphlet, was absolutely impossible. It remained 
for the condemned officers to consider, not, as heroes of yore, the 
most graceful mode of bowing to their fate; but as cautious and 
prudeut men, in what manner they could so surrender their offices, 
as to bring upon themselves individually the least possible incon- 
venience. Indeed, if their merits, as public officers, are to be mea- 





* See Law Mag. vol. xxvii. p. 102. 
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sured by their success in this particular, their services ought to be 
secured for all the difficult posts in the state. The statute 5 & 6 
Vict. c. 103, teems with compensation. The value of the abolished 
office is to be ascertained; and the amount of compensation is re- 
stricted, by only one limit, viz. that it is not to exceed the entire value 
of the office. We doubt whether there ever was an instance in which 
public oilices were bought up at such enormous sums; and yet we 
believe that there have been few occasions, on which the bargain 
made for the public has been more thoroughly excellent. Mr. Pem- 
berton Leigh,* after describing the duty performed by the six clerks, 
as an useless ceremony, adds “ that the duties performed by the 
sworn clerk woul seem to be less.” 


‘* Si minus esse potest quam quod nihil esse videtur.’’ 


Mr. Field,t in his very able pamphlet, leaves us with precisely similar 
impressions as to the amount of assistance brought by these officers 
to the practice of the Court. We all know that expressions, dropped 
in joke, upon matters of this kind prove that they are founded in 
truth, when they obtain currency and become proverbial. With this 
impression we venture to repeat the joke of an eminent leading 
counsel, “ who on perplexing points of practice advised his clients, 
as their best chance of being right, to ask the opinion of their clerk in 
Court, and act just contrary to his advice.”{ Nor may we pass over 
as a matter of no import, Mr. Lowe’s odd speech before the Chancery 
Commission, “ Mr. Shaddick was a good clerk in Court, even when 
he was a lunatic.’’§ 

It appears that the six clerks and clerks in Court became unneces- 
sary officers, not from any fault of their own, but in consequence of 
the change of system in the conduct of Chancery business. ‘“ They 
formerly acted as Solicitors,” says Mr. Pemperton Leigh, “ and by 
them in that character all the business of the Court was conducted.” 
“Within living memory,” says Mr. Field, “ the clerks in Court,” 
formerly sixty or nearly in number, were the chief Solicitors of the 
Court. Change of system gradually altered their position, “ they 
ceased to solicit,” and confined their attention to that peculiar bu- 
siness, of which, at the time of their extinction, they were invested 
with the monopoly. From having been the effective solicitors in the 
transaction of public business, they gradually passed to the discharge 
of merely nominal duties, and ultimately became clogs upon the 
wheel to which they formerly supplied the momentum. 

We need hardly say of how great importance it was to put an end 
to the interference of officers of this description in the conduct of 
Chancery proceedings. The more cumbrous the proceedings, the 
higher the fees, the more inconvenient was this interference. Nor 

* Speech of 5th of Aug. 1840, published by Stevens and Norton, p. 18. 


+ Observations of a Solicitor on Defects in the Offices, Practice and System of Costs of 
the Equity Courts. By Edwin W. Field, 1840. 
-ll Ibid. p. 25. $ Ibid. p. 26. 
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was there any corresponding advantage; for when these officers 
ceased to be active in the aflairs of the Court, they became incapable 
of giving such advice upon points of practice as could be relied upon, 
their opinions sank in authority, and their uselessness gave rise to the 
pleasantries of which we have already produced a speciment. 

The question will be asked, why such enormous compensation 
was to be granted. The answer is found in the tenure of thes offices 
which the public had allowed to be established. They had become 
the subject of barter and sale, of settlement and of family arrange- 
ments. The law had permitted, and had, as it were, guaranteed the 
system. If it was important to the public that the system should be 
altered, the expense of the alteration could not fairly be imposed 
upon those who happened to be in possession of the offices. 

Happily there prevails in this country so strong a feeling in favour 
of vested interests, and of all rights in the nature of property, that, 
had these officers been deprived of their posts without satisfactory 
compensation, the event would have raised a general sympathy in 
their favour, the change would have been condemned as an act of 
spoliation, and remnants of old mischief must probably have been 
retained as a boon to the sufferers. Nor let it be supposed that the 
hostility of these officers, had they endeavoured in their own defence 
to thwart the alterations, would have been by any means a trifling 
obstacle. We believe it to be good policy to hold out a general ex- 
pectation that, in reforms of our judicial proceedings, the claims of 
officers who have interests of a vested character will be duly re- 
spected. A feeling of this description converts the opponent of 
future improvement into an useful and efficient ally. In the projection 
of a railway a company finds it good policy to prevent opposition by 
payment of fair prices for the land that is required: and on the same 
principle, the state facilitates the task of improving the public offices, 
when it purchases at an adequate value the vested interests which 
are to be extinguished. In the present instance the result is, that 
although a great public office connected with every branch of equity 
proceedings has been utterly destroyed, the introduction of the new 
system has produced scarcely any perceptible inconvenience. It is 
well known that many of the persons who acted in that office 
have been zealous and most efficient promoters of the change; and 
we cannot but think that, had they taken a different course, and 
offered opposition instead of giving assistance, the new system, in- 
stead of coming smoothly into operation, would have been accom- 
panied with very general embarrassment. 


If we wish to put a fair estimate upon the alterations, which have 
been effected in the administration of Equity, we must remember the 
conditions of our Courts at the commencement of the year 1841. 
We had then the Equity Court of Exchequer, sitting but a small 
number of days in the year, where Common Law Judges were re- 
quired to combine sittings in equity with their ordinary business, and 
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to decide cases, just as difficult as any cases in the Court of Chan- 
cery, upon principles, with which thev had necessarily but a very 
partial acquaintance. The rules of practice in that Court differed 
from the rules of practice in Chancery; the diflerences were great 
in some particulars, in others they were minute; and perhaps, through 
their very minuteness were only the more likely to draw practitioners 
into error. ‘There was no certain authority upon the practice. A 
point was often decided just as it struck the Judge at the moment, or 
upon the hints collected in a short conversation with the Registrar. 
We speak of the system, from which the mischief was inseparable. 
We have the highest respect for the very learned person who latterly 
presided in that Court. Indeed when we watched Baron Alderson 
in the discharge of his dutics, and observed his vast knowledge, his 
unwearied assiduity, and the penetrating powers of his intellect, and 
then compared the reputation of the Court over which he presided 
with his pre-eminence as a Judge at Common Law, we only became 
the more convinced how dangerous it is to appoint a common lawyer 
to be Judge in a Court of Equity. 

In reverting then to the events of the last two years, the first im- 
provement which commands attention, is the extinction of that strange 
anomaly, the Equity Court of Exchequer. We shall next recollect 
further, that at the perind to which we refer we had only three 
branches of the Court of Chancery, that this Court was overwhelmed 
by arrears, and that ‘he accumulation had for many years past 
shown a constant increase at the commencement of every successive 
long vacation. We have now five branches of the Courts of Chan- 
cery. Thetwo new Judges are men of long experience in the equity 
practice, and with their assistance the arrears of business have been 
reduced al nost to nothing. Why this alteration did not take place 
in 1840 instead of a delay till 1841, is a mystery which has never 
been explained, at least to the public. “I believe,’ said Mr. Pem- 
berton Leigh, in his speech, p. 4, on the Chancery bill, in 1840, 
“Lord Ly ‘ndhurst rene ah the select committee, for the very 
purpose of laying before Parliament a body of evidence, which should 
convince all men of the necessity of abolishing the equity branch of 
the Exchequer, and giving additional judicial power to the Court of 
Chancery—and afier a most complete body of testimony had been 
produced—after, by means of it, opposition had been silenced, when 
no serious difficulties any longer remained, her Majesty’s Ministers 
in this House, apparently in mere wantonness, threw up the bill. 
Surely some explanation is demanded, why ministers suffered them- 
selves to be scared from a measure, which they themselves admit to 
have been so important, by a mere shadow of opposition, a mere 
threat of a speech, not against the bill, but on matters connected with 
it, by my right honourable colleague.”—“ Why then I ask was the 
bill thrown aside? Is a measure unworthy of the support of the Go- 
vernment, if it has on/y the recommendation of being of the utmost 
importance to the well-being of the people ?” 

(To be continued.) 
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QUI-TAM ACTIONS. 


A brief examination of the following question may not perhaps be 
without interest to some of our readers. 

Can the Executor of a plaintiff in a qui-tam action who dies after 
judgment for the defendant, take out a writ of error? In other 
words, does a qui-tam action survive to the | ersonal representatives? 
For if the writ of error be sustainable, a necessary consequence is a 
reference of the cause anew for trial, to a jury. ; 

In order to arrive at a correct result in this inquiry, we must have 
in the outset an accurate idea of the nature of a qui-tam action. In 
Bacon’s Abridgment, vol. 1, p. 37, they are defined to be “ actions 
given by act of Parliament which give a penalty and create a for- 
feiture for the neglect of some duty or the commission of some crime, 
to be recovered by action or information, at the suit of him who 
prosecutes as well for the king as for hinself—qui-tam pro rege quam 
proseipso.” But Blackstone in the 2d vol. of his Commentaries, p. 
437, under the head of property acquired by suit and judgment at law, 
gives a much clearer explanation of them. ‘ Of this nature,” says 
he, “are such penalties as are given by particular statutes, to be re- 
covered by him or them that will sue fer them. Such as the penalty 
of 500£ which persons in particular offices are by act of Parliament 
made liable to forfeit for neglecting to take the oaths to the governs 
ment; which penalty is given to him or them that will sue for the 
same. Now here it is clear that no particular person A or B, has any 
right, claim, or demand in or upon this penal sum, till after action 
brought; for he that brings his action, and can bona fide obtain judg- 
ment first, will undoubtedly secure a title to it, in exclusion of every 
body else. He obtains an inchoate imperfect degree of property by 
commencing his suit, but it is not consummated till judgment ; for if 
any collusion appears, he loses the priority he had gained.” So that 
it appears from this definition that a plaintiff in this action has an un- 
certain claim to damages determined by recovery, of a much inferior 
order to that possessed by plaintiffs in actions of slander or assault. 

Having thus acquired a distinct idea of the nature of these actions, 
an answer to our inquiry will of course be found in the meaning of the 
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well known maxim of the Common Law, “ actio personalis moritur 
cum persona, * It has never been sup posed for a moment that this 
maxim applied to all personal actions; if it did, neither debt nor as- 
sumpsit could be brought by or against an Executor or Administra- 
tor. If it is not then applicable to all personal actions, there must 
be some restriction; a1 on the true distinction seems to be this: Where 
the action is founded merely upon an injury done to the person and 
no property is in quest tion, and where the damages are given against the 
delinquent solely as a punishment for a tort committed by him, there 
the action dies with the person; but where the right of property as 
between the original parties is involved, arising from a contract 
between them, there the action remains, notwithsanding the death of 
ither party. It is not necessary to enter here upon the reasons of 


this distinction; they are familiar to all in the least imbued with the 
spirit of the Common Law. 

But this rigor though in general so extremely wholesome, was felt 
to be inconvenient in some instances, where causes of action sounding 
in tort, were ps ‘based upon contract. To remove this partial 
evil, the statute 4 Edward III. c. 7, de bonis asportatis was passed, 


which with its s het lements of 25 ; Baward Ill. and 31 Edward III. c. 
11, gave a remedy to the personal representatives for trespasses com- 
mitted against the goods of a dec edent. Under the equity of these 
statutes, actions of replevin and trover are maintainable by Executors 
and Administrators again st the tortfeasor of a decedent both in Eng- 
land and in this country. Hambly v. Trott, 1 Cowp. 371; Mellen v. 
Baldwin, 4 Mass. R. 480; Snider v. Croy, 2 Johns. R. 277; North 

Turner, 9 Serg. & R. 248; although the converse has been denied, 
namely that in such cases the Executor or Administrator of a de- 
fendant is suable. See Hench v. Metzer, 6 S. & R. 272, which was 
a case of trover; Nicholson v. Elton, 13 8S. & R. 415, where trespass 
vi et armis was brought, for forcibly seizing a vessel and cargo on 
the high seas; yet in Keite v. Boyd, 168. & R. p- 300, replevin was 
held not to abate by the death of the defendant, which was certainly 
going farther than had ever been ruled before. 

Such being the law, if the case before us is not included in that 
class of contracts to which the maxim “ actio personalis, &c.” never 
applied, and if it does not fall within the exceptions from its operation, 
introduced by the statute of Edward III. just referred to, it must be 
conceded that a qui tam action is of that essentially tortious nature, 
that cannot survive to the personal representatives. 

1. It is not comprized amongst those cases which were untouched 
by the rule of law, “ actio personalis moritur cum persona.” The 
sole argument in favour of its being unaffected by its operation is 
drawn from the form of action which is ex contractu, debt or as- 
sumpsit, being usually brought in qui tam actions. 

The notion that the real distincion between contract and tort is de- 
pendent solely upon the form of action, is now entirely abandoned, if 
ever absolutely entertained; for by the fictions which formerly pre- 
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vailed so extensively, many remedies tortious on the face of them 
were given for injuries really resulting from a breach of contract 
express or implied, and forms of action ex contractu were adopted in 
cases where there was no question of pecuniary consideration. 

It has been decided in England and in several of the highest tri- 
bunals of this country, that an action for breach of promise of mar- 
riage, where no special damage is averred, does not survive to an 
Executor or Administrator. See Chamberlain v. Williamson, 2 Maule 
& Selwyn, 408, where Lord Ellenborough delivering the opinion of 
the Court says, “ Executors are the representatives of the temporal 
property, that is of the debts and goods of the deceased, but not of 
their wrongs, except where those wrongs operate to the temporal 
injury of their personal estate.” And per Le Blanc, J. in the same 
case; “ damages for breach of promise of marriage though given in 
compensation, are almost always considered somewhat tn poenam ;” 
thusclearly leaving us to infer that where they are so given in poenam, 
the right of suit is extinguished by death. In Stebbins v. Palmer, 1 
Pick. p. 71, the same point was ruled in the negative; and although 
it was admitted that in many cases the rule operated harshly, and 
that there was no reason now why a person who had been severely 
wounded, or whose reputation had been blasted, to the great detriment 
even of his estate, should not have a remedy against the personal 
representatives, yet that the law was too firmly established to be 
shaken, that all private ciminal injuries and public crimes are buried 
with the offender. 

A strong distinction may be drawn between cases of the kind just 
mentioned, and the case of a qui-tam action, altogether unfavourable 
not only to a right of survivorship, but to any absolute right at all, 
in the latter case. Although in certain instances of individual injury, 
criminal proceedings may be properly instituted for the violation of 
social order and the public peace; yet as the whole immediate effects 
of the offence are spent upon the person of one man, justice requires 
that he, and he alone, should be entitled to a civil remedy for the 
private detriment sustained; yet where resort can be made to a qui- 
tam action, how striking is the contrast. ‘The wrong which it is 
thus sought to remove, being minutely divided amongst the numbers 
who compose society, must aflect but slightly each individual, and 
no one being peculiarly entitled to redress before a civil tribunal, the 
laws award the penalty to him who first prosecutes his claim, as a 
reward for his supposed services in thus actively vindicating their 
insulted dignity. The right to claim compensation, which Sir Wm. 
Blackstone in his definition, denies to exist in the person who pro- 
secutes a qui-tam action, until after suit brought, and even then but 
in an inchoate and imperfect degree. forms the chief, indeed the only 
element in an action for a personal wrong, the standard of measure- 
ment of damages varying of course with the circumstances of each 
case, and the inferiority of the former species of demand is thus strikingly 
manifest. The case of Lattimer v. Simmons, 13 S. & R. 183, con- 
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firms these remarks, where Tilghman, C. J. delivering the opinion of 
the Court against the survivor to Executors of an action for breach 
of promise of marriage where no special damage was laid, observes 
that though there were some general dicta that all actions founded in 
contract survive, yet the position was too unqualified, and must be 
confined to cases in which actual property is concerned. 

Now in the case before us, we see at once that although the form 
of action is debt or assumpsit, yet it cannot truly be said to be founded 
in contract. ‘The tort for the commission of which the penalty is 
claimed, is the very gist of the action, without which it could not 
exist: and so it was held as far back as the 42d year of Elizabeth’s 
reign in the King’s Bench, Wortley v. Herpingham, Cro. Eliz. 766. 
This case was an action of delt, upon 2 Edward IV. c. 13, for car- 

ying away corn, without setting out the plaintiff’s titles, to which 

defendant pleaded not gui/ty. Coke, Attorney General, moved that 
it was not any issue in this action. But ad/ the Court resolved, that 
it was well enough; for it was not for a nonfeasance but for a mal- 
feasance wherein the fort is supposed. And in an action upon the 
statute which prohibits a thing upon which a penalty is demanded, 
the issue may be non eu/p. or non debet, and so it has been often- 
times thatin this Court.” Certainly here isa clear recognition of the 
maxim, * quod oritur ex delic'o nen ex contractu: extinguitur cum 
ersonn.” 

2. We shall now briefly refer to the statute 4 Edward III. and show 
that this case cannot tall within the exceptions from the rule “ actio 
personalis, &e.” created by it and its supplements. 

Iideed he very words of the s'atute render this apparent. It enacts 
tha, * whereas, in times past, Executors have not had actions for a 
trespa-s done to their testators, as of the goods and chatte/s of the same 
testators carried avay in their 1 fe tme, and so such trespasses have 
hitherto re nained unpunished, therefore the Executors in such case 
shall have an action against the trespassers and recover their da- 
mages in like manner as they whose Executors they be should have 
had, if they were in life.” This statute evidently refers to such cases 
of personal preperty removed during the life of the party injured, 
where the only remedy is by fiction of law tortious on the face of it, 
and was passed therefore to obviate the difficulty or rather impos- 
sibility, of pers nal representatives suing in such cases at Common 
Law. In the case before cited of Hambly v. Trott, Lord Mansfield 
observes, that the action of trover, one of the excepted cases, is not 
now an action ex maleficio; it is in form a fiction, and in substance 
founded on property. The same remarks apply equally to replevin 
and the other cases that fall within the equity of the statute. As itis 
plain therefore from the statute itself and the decisions upon it, that 
it cannot include the case under discussion, let us now turn to some 
authorities which bear closely upon the point. 

Besides the case before adverted to in Cro. Eliz. we find in Car- 
thew’s Reports, p. 361, the case of Bastard v. Hancock, which was a 
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similar action in debt for not setting out tithes, and the jury found 
that Hancock, one of defendants debet 18£, but nil debet as to the 
others. A motion was made in arrest of judgment, because this was 
an action of debt grounded on contract which is entire, and though 
the plaintiff proceeded against three defendants, the jury found as to one 
alone. After great debate, the Court of Common Bench unanimously 
resolved, that this action was founded upon a tort, and not upon a 
contract, and therefore one may be found guilty and others acquitted, 
as in an action of tort; and the plaintiff had judgment. 

Now these were both strong cases, for they arose under the statute 
which gave the parson or other person injured an action to recover 
treble the amount of the tithes carried away, and was iutended spe- 
cially for his relief ; whereas a prosecutor in a qui-tam action has no 
other privilege conferred upon him except that which is acquired by 
his own diligence. Yet here the essential distinction between torts 
and contracts was admitted, and the form of action was disregarded. 

In Agar’s case, Noy’s Reports, p. 100, it is said, “ Note, that 
in that term it was also ruled, that if one exhibit a Bill of an In- 
formation and is not the party aggrieved, as a common informer 
upon a penal statute, if he dies, his heir, executor or administrator, 
shall not have a Bill of Reviver, but Mr. Attorney General may.” 
This case is obscurely reported, and though perhaps not expressly 
ruling the point before us, shews a determination to limit the informer 
to his own life-time, and to exclude his representatives from advan- 
tages retained by the legal officer of the crown. Again, in the case 
from 2 Maule & Selwyn, one of the Judges said, that the action for 
breach of promise of marriage, would not survive, because the da- 
mages were somewhat in poenam. 

In our own Courts, we find ‘t held in Reed v. Cist, 7S. & R. 181, 
that an Administrator cannot maintain an action to recover penalties 
for illegal fees taken by an officer from the intestate in his life- 
tine, though they may recover back the sums paid beyond what was 
due. Here was a direct injury to the intestate who stood in a much 
closer relation to the defendant, than a common informer who sues 
for a penalty given to all, for a wrong committed against all. The 
opinion of Duncan, J. is referred to, as containing a valuable com- 
pendium of the whole Jaw on the subject of the survivor of actions, 
and in our apprehension rules conclusively the point before us. In 
O’Donnel v. Seybert, 13 8S. & R. 54, which determined that an action 
for an excessive distress, does not pass by an assignment under the 
insolvent act, and does not survive to personal representatives; the 
same Judge (Duncan) says, “ it is not assignable under the insolvent 
debtor’s act, moritur cum person4; but it is likewise an action on a 
penal statute, which dovs not survive,” thus removing all doubts not 
set at rest by Reed v. Cist. The next and last case to which we 
shall invite attention, is Commonwealth v. Hargesheimer, 1 Ashmead 
413, in which the attempt of an informer on a penal statute to make 
himself a witness by assigning his interest, failed of success. Judge 
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King delivering the opinion of the Court of Common Pleas against 
the admission of the testimony, appears to think that in all cases 
where the right of action does not survive, that there it is not as- 
signable, and refers to O’Donnel v. Seybert, as an authority that it 
does not survive upon a penal statute. 

It remains but to notice in conclusion, any supposed alteration of 
the law in this respect, introduced by the revised act relating to Exe- 
cutors and Acministrators. ‘The 28th section of that act provides, 
“that Executors or Administrators shall have power to commence 
and prosecute all personal actions which the decedent might have 
commenced and prosecuted, except actions for slander, for libels, 
and for wrongs done to the person; and they shall be liable to be 
sued in any action, except as aforesaid, which might have been 
maintained against such decedent if he had lived.” The primary 
object of the codifiers seems to have been, to extend the benefit of 
the old British statute de bonis asportatis to personal representatives 
of defendants as well as plaintiffs, which was a casus omissus in the 
law; and then by removing the distinctions between the forms of 
action, where property was really in controversy, to lay down a 
simple rule of adjudication for all future cases. Whether cases may 
not occur which although in terms not excepted from survivorship, 
were never intended to be revived after the death of the original 
litigant parties, it is not necessary for our purpose to inquire into 
here; but the very nature of the cases excepted, can leave us in no 
doubt that actions on penal statutes although not expressly excluded, 
could never have been intended to remain where the party suing had 
not acquired any right by obtaining judgment; for to recur again to 
Blackstone, the suit must be prosecuted to judgment, before any right 
is perfected. In the excepted cases, there is an inchoate right, which 
is reduced to certainty by recovery, and as this which is of much 
higher dignity, is gone upon death, the inferior subject of litigation 
cannot possess an attribute which is denied to the superior. It seems 
very clear then, that no argument can be drawn from the generality 
of the language of the act. 





IN THE DISTRICT COURT FOR THE CITY AND COUNTY OF PHILADELPHIA. 


Braprorp’s Adm’r. June 26th, 1843. 
vs Coram, Perrtirt, Pres’t. and Srroup and Jonrs, 
Braprorp’s Ex’r. Justices. 


The plaintiff having filed a paper, purporting to be an instrument 
of writing for the payment of money, and the defendant by affidavit 
of defence, having denied but part of the claim, the plaintiff took a 
rule to shew cause why judgment should not be entered for the sum 
admitted in the defendant's affidavit; without any prejudice as to 
plaintiff’s right to the balance claimed: but that as to such balance, 














BRADFORD V. BRADFORD. 407 


in dispute, that the plaintiff proceed without prejudice from the judg- 
ment entered, to trial and judgment. 

The application (which it was admitted was a novel one in this 
Court) was founded on the recent decision of M‘Kinney v. Mitchell, 
in 4th Watts & Sergeant’s Reports, p. 25,* which, in applying for the 
rule, J. W. Wallace for plaintiff insisted, did, in fact, subvert the former 
practice of this Court; that although the case arose on a rule of a 
different Court, the principle of the case fully applied to the language 
of § Il. of the act of Assembly of March 28th, 1835, constituting the 
District Court: that the cases were clearly alike; and the decision 
being by a Court of supreme authority, was to be taken as right even 
though it introduced a sort of judgment, hitherto, not known. 

The case having been adjourned in consequence of the absence of 
Judge Jones, was this day called up: when Mr. Scott, and Mr. L. 
A. Scott argued, that the main question would not arise owing to 
some peculiarity in the character of the paper filed. On this point 
the Court were not unanimous. But by 

Pertit, President. Since this rule was taken, the Court have ex- 
amined the case in 4th Watts & Sergeant, on which the plaintiff’s 
counsel grounded his application; and we may as well say at this 
time, that the Court will adhere to its former practice. The case in 
the Supreme Court can scarcely be regarded as binding on us, as it 
was made upon a rule of Court different from ours. 





* M‘Kinney against Mitchell. Upon an affidavit of defence to part of a claim, the 
plaintiff may take judgment for the residue and receive it; and proceed to issue, trial and 
judgment, for that which was disputed. 

‘This was an action of debt, in which the plaintiff filed a statement claiming $209 12. 
The defendant made an affidavit of defence to part of the plaintiffs’ claim, and the Court, 
on motion of the plaintiffs, rendered a judgment secundum regulam for the residue, amount- 
ing to $184 01. This sum together with all costs, the defendant paid to the plaintiff’s at- 
torney. A rule was then taken upon the defendant to plead to that part of the statement 
to which the affidavit of defence was made. The defendant pleaded specially the entry of 
the judgment and payment of it; to which the plaintiff demurred, and the defendant joined 
in the demurrer. 

The rule of Court is, ‘‘ That the plaintiff shall be entitled to judgment, &c....... 
unless an affidavit be filed on or before the application for judgment, setting forth that the 
defendant verily believes that he has a just defence to the whole or part of the plaintiff's 
demand, as the case may be, and if to part, specifying how much.”’ 

The Court below rendered a judgment on the demurrer for the defendant. 

The opinion of the Court was delivered by 

Sereeant, J. There is, in our opinion, no sufficient reason why the plaintiff might 
not enter judgment for the part of his demand admitted in the affidavit of defence, and re- 
ceive it when voluntarily paid by the defendant. and yet proceed for the residue. It is 
certainly consistent with the justice of the case; forit would be hard if the plaintiff’s re- 
ceiving the admitted portion when the defendant chose to pay it, to save interest and costs, 
should debar the plaintiff from the residue of his claim. When the defendant pays money 
into Court, the plaintiff may take it out and yet proceed for the residue, if he deems it in- 
sufficient. Nor is there any thing extraordinary in the construction of the rule which 
allows the plaintiff to take a judgment for the part admitted. The rules of the Court of 
Common Pleas of Philadelphia County, quoted from 3 Binn. 417, expressly authorized it. 
Tt would be of little benefit to the plaintiff to require the defendant, in his affidavit of de- 
fence, to specify the part which he admitted, if the plaintiff could not enter judgment so as 
to secure a lien on the defendant’s real estate, but were still obliged to wait the delays of a 
trial, as if no specification were made in the affidavit. Should the part denied be but a trifle, 
then according to the construction contended for by the defendant, he might keep the 
plaintiff from securing the main portion of his debt, and in the meanwhile, dispose of his 
property so as to defeat an acknowledged claim ; whilst by the other course no damage is 
done to the defendant, as the subsequent costs must depend on the result. Such judgment 
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If the reason generally supposed was the real reason, that is, if 
the postponement of the measure arose from Lord Cottenham’s in- 
flexible determination not to allow a common lawyer to fill the post 
of Vice-Chancellor, to avoid the mistakes and confusion, and un- 
ceasing appeals, and all other elements of a bad administration of 
justice, which he anticipated as the result of such an appointment, 
we think that that noble and learned Lord has earned abundant 
gratitude from every lawyer, and still more from every suitor, who 
is connected with the Court of Chancery. For our parts we have 
no idea that a successful attempt could have been made to reduce 
the arrears of judicial business, if the two new Judges had not 
been men thoroughly acquainted with the practice of the Court of 
Chancery. 

The destruction of the Equity Court of Exchequer, as compared 
with that of the six clerks’ oflice, was an easy task. That Court 
had long previously been condemned in public opinion as a mis- 
chievous anomaly. On the contrary the six clerks’ office had in 
very recent times received the approbation of high authority. The 
Chancery Commission of 1826 made a report in its favour, which Mr. 
Field, page 23, quotes in his pamphlet. “ We are satisfied from the 
evidence before us, that no material delay, and a very trifling ex- 
pense, arises from the intervention of the clerks in Court; and we 
believe that the existence of these officers does tend to secure a 
degree of regularity and uniformity of practice, which, considering 
the great extent and the variety of the business of the Court of Chan- 
cery, could not be obtained without them. Upon the whole, we see 
no sufficient ground for any alteration respecting them, except that 
by one of our propositions we suggest, that the fee charged for an 
attendance ia the Court, which never takes place, ought to be 
abolished.” 

In spite of this high commendation, the venerable evil is defunct. 
Root and branch, the whole is extirpated; and now, when the new 
plant has put forth its branches, we wonder that the worn-out pre- 
decessor was permitted for so long a season to cumber the ground. 
Bills are filed, answers are put in, notice given, motions made, pe- 
titions signed, decrees ordered; yet we are not aware that any of 





is in the nature of an interlocutory judgment, the amount to be adjusted by a final judg- 
ment, somewhat like the judgment entered on a report of arbitrators under the compulsory 
arbitration act. We think under the true construction of the rule of Court, the plaintiff 
is not barred by the proceedings which have taken place, and that judgment on the de- 
murrer ought to be rendered for the plaintiff. : 

Judgment reversed, and judgment on the demurrer for the plaintiff, and record remitted 
for further proceedings. 
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the proceedings have been conducted one whit the less easily, or the 
less satisfactorily, because the aid, or the obstacle, (whichever 
term may seem to be the more appropriate,) of the six clerks’ office 
has been removed. The history of this reform, eflected in spite of 
the report of 1826, will serve as signal encouragement to law ree 
formers. It shews them that parts of our systein, which are really 
mischievous, will yeld to repeated and persevering attack, although 
they may be defended by a rampart of powerful authority. 

In addition to these two vast improvements, numerous changes 
have been effected, which taken separately are minute, but taken 
altogether are an immense alteration in the Court’s practice. The 
number of parties in cases of numerous obligees, and also in many 
cases for execution of trusts and for the sale of trust estates, has been 
diminished. The steps in process have been curtailed. By the leave 
to serve parties with copies of a bill, instead of bringing them regu- 
larly before the Court, records have been shortened, and parties 
substantially interested have been enabled to carry out the several 
proceedings of their suit without the expense and embarrassment of 
numerous formal appearances. ‘The obligation to interrogate to 
matter which is to be answered, has destroyed the old trap for in- 
sufficiency ; while the specification of those interrogatories, which 
each defendant is to answer, shortens pleadings, and tends to make 
the positions of different parties in a suit plain and intelligible. A 
further curtailment of unnecessary proceedings is found in the abo- 
lition of the decree nisi. We do not wish to enter into any discussion 
upon the new orders in lunacy; but we may allude to them so far 
as to observe, that they have rendered unnecessary a large number 
of applications,* as to the heirs, next of kin, fortune or situation of 
lunatic, his maintenance past or future, committeeship and the ma- 
nagement of his property. Those of our readers, who are acquain- 
ted with Courts of Equity, will at once see that these numerous 
changes upon individual points have worked as complete a revolution 
in the practice, as the two more ostensible measures of the suppres- 
sion of the Equity Court of Exchequer, and the abolition of the six 
clerks’ office. 

We believe that we have now given a correct statement of the 
recent alterations in the Court of Chancery. Weare not aware that 
in any one respect the alteration effected has failed to be a very 
great improvement. The public are very deeply indebted to the 
members of the commission, with whom the superintendence and 
responsibility of the work has mainly rested. It is almost superfluous 
to add, that a large portion of the work hes been accomplished by 
the co-operation of many other persons, who, while they have 
occupied less prominent positions, are no less deserving of public 
gratitude and reward. The greater credit is due to the different 
labourers in this work, as it was one which could be entrusted only 


* G. O. 27 Oct. 1842, 10, &c. 
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to men of learning and experience; to men, whose time was of in- 
finite value to themselves, and was already occupied with other 
important pursuits. Such are the persons, who have departed from 
the usual routine of their profession, and have devoted the exercise 
of their best abilities, to the promotion of this great public object. 

It is a natural inquiry, what effect these alterations will produce 
uponthe different classes of persons who are immediately concerned in 
them? Mr. Field, p. 3, suggests the principle which appears to have 
influenced our Chancery reformers. It must indeed be the universal 
opinion of all persons who understand the subject, that to remove 
useless technicalities, to lessen the amount of formal matter, to sim- 
plify practice, and to expedite the struggle between the elements of 
law and fact, which come to the aid of the conflicting parties, are 
modes of improvement in which all classes judge, counsel, solicitor, 
and suitor, have one common, undeniable interest. ‘Through changes, 
founded upon this principle, the study of the law becomes disem- 
barrassed of much unprofitable toil, rights of parties are rescued from 
chicanery and oppression, while the administration of justice assumes 
a more intelligible shape, and produces far more satisfactory results. 

We would not then have it for one instant supposed, that we 
desire to see the renewal of any one of those useless proceedings 
which have been most properly abolished. But in considering how 
Chancery lawyers are affected by these changes, one peculiar « effect 
must not be overlooked. Many of the most severe parts of a lawyer’s 
labours in Chancery have been inadequately remunerated. A com- 
pensation has, however, been hitherto found in the formal proceedings 
which have been overpaid to an absurd extent. This system of 
compensation has always appeared to us extremely bad. Plenty of 
work and plenty of pay; or no work, and no pay: such is the footing 
upon which we think the remuneration of lawyers ought to be re- 
gulated. By the recent alterations, much of the formal work’ has 
been abolished, while the true mental exertion continues as great as 
ever. The light business with fees comparatively heavy is removed; 
there remains the heavy business, with fees comparatively light. 
Our strong impression is, that some alteration in fees ought now to 
be made, not as a compensation for the profitable business “which has 
been most properly abandoned, but with a view to an adequate re- 
muneration for true professional toil. 
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